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Executive Summary 

Application 
No. 

521/2017/A 

Proposed 
modification 

Modify Condition 8, Condition 92, Condition 93 and Condition 95 of 
Development Consent reference DA 521/2017 

Subject Site 34-36 West Street, Forster (Lots 11-13 in DP 47987) 

Applicant Enyoc Pty Ltd  

Owner MidCoast Council 

Report By City Plan Strategy & Development P/L (CPSD) 

 

Note:  Reference to Sections of the Environmental Planning and Assessment Act 

1979 (As Amended) 

On the 1st March 2018, changes were made to the EP&A Act which affect the section 

references in this report.  For the purposes of this assessment report previous 

section references have been updated.  For clarification the following section 

references are considered applicable: 

• Section 94 Contributions – Section 7.11 

• Section 96 Modifications – Section 4.55 

• Section 79C Assessment – Section 4.15 

• Section 93F Planning Agreements – Section 7.4 

Background 

On the 15 May 2017, Enyoc Pty Ltd, lodged a development application with MidCoast Council 
proposing a mixed-use development comprising civic/community, commercial, residential 
and tourist uses at 34-36 West Street, Forster. 

The development proposed to construct four multi-storey buildings over a podium base to 
accommodate 139 self-contained seniors housing units, 4 penthouse residential apartments, 
an 84-suite hotel, 18 serviced apartments, a supermarket, an 800-seat cinema, restaurants 
and retail space, a childcare centre, a nightclub, and community facilities comprising of a new 
library, visitor information centre, flexible community spaces and a public car park.  

Proposed over four construction stages, the development was reported to have a Capital 
Investment Value of $80 million. Pursuant to Part 4 ‘regional development’ of State 
Environmental Planning Policy (State and Regional Development) 2011, the application was 
determined by the Hunter and Central Coast Joint Regional Planning Panel (JRPP). 

MidCoast Council were the land owners and City Plan Strategy and Development P/L 
(CPSD) were engaged to provide an independent assessment of the application to the JRPP 
for determination. 

The JRPP resolved to grant development consent (JRPP 2017HCC012; MidCoast 
DA521/2017) on 20 September 2017 subject to the removal of the uses of the proposed 
cinema, nightclub and childcare centre.  The consent was issued with 103 conditions of 
consent. 
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Proposed modification 

The applicant seeks to modify four conditions of the consent which relate to a reduction in 
S7.11 (previously S94) contributions levied on the project; the enabling of a stratum 
subdivision to occur of stage 1A prior to physically connecting water, sewer and electricity 
infrastructure; and to seek a reduction in the maintenance period for the bioretention 
stormwater devices to be installed in the public road.  

The application was submitted and accepted as a S4.55(1A) application, MidCoast Council 
will remain the consent authority for this application. CPSD has been engaged by the Council 
to independently review and assess the current modification application. 

Consultation 

In accordance with Council’s DCP, the application was not required to be placed on public 
exhibition as the proposal involves minor modifications which would not impact on the 
amenity of nearby neighbouring properties. 

Comments on the application were sought from Council's Manager of Natural Systems, 
Council's Development Engineer, Council's Project Manager - Engineering & Infrastructure 
and MidCoast Water Services. 

Comments were provided by all notified and are considered in this report where applicable. 

Assessment 

The matters prescribed under Section 4.55 are addressed in Section 5 of this report having 
regard to the submitted documentation as well as comments provided by relevant agencies 
and Council officers. 

A detailed assessment of the proposed modifications has been undertaken and examines 
the following key issues: 

� Whether the contributions required by Condition 8 accurately reflect the approved uses 
and likely demand for services; 

� The accuracy of the calculations and methodology; 

� Proposal to delay payment of contributions;  

� Whether modification to the stratum subdivision staging requirements will ensure 
appropriate arrangements for essential services can be made;  

� Whether a reduction in the maintenance period required for approved public works will 
continue to meet Council's water quality objectives considered in the approved 
application, will have an acceptable environmental impact and will not burden 
Council’s resources; 

� Whether the proposed modifications, when considered in their entirety against the 
original approval, would not materially alter the approval and are justified as having 
minimal environmental impact pursuant to Section 4.55(1A) of the Act. 

Conclusions 

Condition 8 – S7.11 (previously S94) contributions:  

The proposal is affected by two “Section 94 Plans”, the Great Lakes Wide and the Forster 
District Plan.  Contributions imposed under these plans are attributed to calculations based 
upon predicted levels regarding population growth, floor space, capital investment value, 
traffic movements and heavy haul tonnages.  Condition 8 details the amounts levied under 
these plans which has been divided into the four construction stages. 
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The applicant seeks a reduction in the rates levied on the basis that the development 
provides for a type of residential accommodation (Seniors Housing) that would generate a 
lesser occupancy rate and lesser traffic movement demand than other forms of residential 
developments. 

It is acknowledged that for seniors housing, it is not uncommon to apply a discount or 
exemption to contributions payable when the proponent is a registered community housing 
provider.  However, in this circumstance, an exemption or reduction is not considered 
warranted for the reasons explained below: 

� Whilst the development style and housing provision type may be a suitable argument 
in the assessment of traffic impacts, this discussion is irrelevant to the calculation of 
the levies within the two “Section 94 plans”.  The rates levied are based on an average 
population growth, aggregated and divided amongst three broad categories of a 
residential dwelling type (Multi – Units, Single Dwellings and Other- Tourist and Visitor) 
which has been defined to identify a general rate of equivalent tenement provided as 
an average across the LGA.  The formula does not account for the individual nuances 
of each development proposal. 

� Should the applicants argument be considered acceptable in this instance, the same 
methodology  proposed by the applicant to revise the calculations for the residential 
component should equally be applied to the commercial category of the development 
which actually increases the rate for the non-commercial aspect when considering the 
‘real’ trip generation for non-residential development, a rate that would be significantly 
higher than that actually levied for under the plan. 

� The applicant argues for a further rate reduction on the basis that the future occupiers 
will not provide demand on public infrastructure such as the aquatic centre and beach 
patrols.  The argument was considered unsubstantiated. 

� Supporting a rate reduction on the residential aspect would set a dangerous precedent 
for Council which may impede the effective delivery of the contribution plans contrary 
to the public interest. 

The applicant requested a review of three other aspects relating to the developer 
contributions: 

� Further exemptions to the levy based on works-in-kind being implemented as part of 
the development were found to be unsubstantiated and the request not supported; 

� An error in the calculation of the levy on non-commercial trip generation was 
considered plausible and is acceptable based on the trip rate for ‘non-listed’ uses 
benefiting from a 60% reduction; 

� The requested delay in the staged payments is not provided for in the contribution 
plans, but such an arrangement could be supported if certain conditions are met. 

Condition 92 and 93 –Service Certificates: 

Stage 1 was divided into two stages.  Stage 1A will be constructed to a building shell and will 
facilitate the delivery of the public and private land uses, therefore requiring a subdivision 
arrangement prior to completion.  The delay in the requirement for the provision of full 
electrical, sewer and water services is required to facilitate a logical construction process and 
is considered acceptable and is supported. 
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Condition 95 – Maintenance Period for Stormwater 

The maintenance period of 5 years relating to the bio-retention pods to be constructed in the 
public road was considered excessive based on the limited complexity of the system and 
limited maintenance required.  Reducing this to 1 year is considered reasonable and is 
supported. 

 

Recommendation  

It is recommended that:  

a) Condition 8 be modified to correct the calculation error with regard to 
aspects of the non-commercial development; 

b) Condition 92 and 93 be modified to identify Stage 1A and 1B as sub-parts 
to stage 1; 

c) Condition 95 be modified to reduce the maintenance period of the 
bioretention pods within the public road to 1 year. 
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 Introduction  

City Plan Strategy & Development P/L (CPSD) has been engaged to undertake an 
independent assessment of the proposed modification to DA521/2017 approved by the Joint 
Regional Planning Panel (JRRP ref 2017HCC012) on 20 September 2017. 

The approved development is for a mixed-use commercial and residential development 
integrated with a civic precinct, to be known as ‘Forster Solaris’. It involves the erection of 
four towers over a podium base to accommodate 139 self-contained seniors housing units, 
4 penthouse residential apartments, an 84-suite hotel, 18 serviced apartments, a 
supermarket, restaurants and retail space, and community facilities comprising of a new 
library, visitor information centre, flexible community spaces and a public car park at 34-36 
West Street, Forster (the subject site). 

MidCoast Council (the Council) is the current owner of the subject site and has entered into 
a partnership with Enyoc to deliver the approved project.  The original application was made 
by Enyoc, a local development and investment group, with an intention to deliver the project.   

An application to modify the development consent under Section 4.55(1A) (previously 
Section 96(1A)) of the Environmental Planning and Assessment Act 1979 (the Act) has been 
lodged with MidCoast Council seeking modification of four conditions of consent applied to 
the approved development, namely Condition 8, Condition 92, Condition 93 and Condition 
95. 

Specifically, the application seeks to amend the contributions applicable to the approved 
development, staged subdivision requirements for provision of essential services and the 
maintenance period required for approved public works. 

A detailed assessment of the proposed modifications, including with respect to the matters 
prescribed under Section 4.55 of the Act, is included in Section 5 of this report having regard 
to the submitted documentation as well as comments provided by relevant agencies and 
Council officers. 

Overall, CPSD considers that: 

- The application has been correctly made; 
- The application is not required to be advertised; 
- The application as modified will be substantially the same development; 
- The reduction in s7.11 contributions are not supported; 
- The correction of an error in the s7.11 calculations is supported; 
- The delayed payment of the s7.11 contributions could be supported; 
- The reduction in the maintenance period for the bio-retention pods is supported; 
- The delay in supplying electricity, water and sewer to Phase 1A is supported. 

In addition, CPSD is of the professional opinion that the proposed modifications, when 
considered in their entirety against the original approval, would not materially alter the 
approval and are considered to be justified as having minimal environmental impact pursuant 
to Section 4.55(1A) of the Act. 
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 The Approved Development  

Development Consent (Council reference DA521/2017) was granted by the Joint Regional 
Planning Panel (JRPP) on 20 September 2017 for a mixed use development containing a 
range of uses including civic/community, commercial, residential, tourist and strata 
subdivision. 

The consent applies to land located at 34-36 West Street, Forster, legally described as Lots 
11-13 in DP 47987 (the subject site).   

The development involves the construction of four multi-storey buildings over a podium base 
and associated works over four stages (as detailed in the approved ‘Staging Plan’). 

The approved staged stratum subdivision plan will divide the site into three large stratum lots 
in Stage 1, ensuring that the community facilities component, constructed in Stage 1, can be 
subdivided from the remainder of the development. Further subdivision of the individual units 
will be considered post-construction. 

Relevant to this application, the approved development included stormwater management 
measures, involving bioretention pods within the public road to improve water quality in the 
area. 

It is noted that the consent was issued subject to the removal of the proposed cinema, 
nightclub and childcare centre components. 

The consent was issued subject to 103 conditions. The four existing approved conditions 
which are proposed to be modified are extracted below: 

CONDITIONS TO BE SATISFIED PRIOR TO ISSUE OF A CONSTRUCTION CERTIFICATE 

8. Section 94 Contributions 

A total monetary contribution of $2,965,657.05 is to be paid to Council, pursuant to Section 94 

of the Environmental Planning and Assessment Act 1979, the relevant contribution to each 

stage is to be payable prior to the issue of a Construction Certificate in respect of the relevant 

stage of the proposed development: 

Stage 1 - $804,440.07 

Stage 2 - $837,973.77 

Stage 3 - $550,898.10 

Stage 4 - $772,345.11 

The amount of contribution payable under this condition has been calculated on the basis of 

the current rate as at the date of consent and is based on the most recent quarterly Consumer 

Price Index (CPI) release made available by the Australian Bureau of Statistics (ABS). The 

CPI index rate is expected to rise at regular intervals and therefore the actual contribution 

payable is indexed and recalculated at the CPI rate applicable on the day of payment. 

 

Reason: In the public interest and pursuant to Section 94 of the EP&A Act 1979. 

 

CONDITIONS TO BE SATISFIED PRIOR TO THE ISSUE OF STRATA SUBDIVISION 

CERTIFICATE 

92. MidCoast Water Approval  

Prior to the issue of each Subdivision Certificate, a Certificate of Compliance from MidCoast 

Water is to be obtained, stating that satisfactory arrangements have been made and all 

payments finalised for the provision of MidCoast Water services to the development.  

 

Reason: To ensure suitable water and sewage disposal is provided to the development. 



 

CITY PLAN STRATEGY & DEVELOPMENT – MODIFCATION APPLICATION ASSESSMENT: 34-36 WEST STREET, FORSTER – MAR 2018 10/25 

 

93. Essential Energy 

Prior to the issue of each Strata Subdivision Certificate a Notification of Arrangement from 

Essential Energy (confirming satisfactory arrangements have been made for the provision of 

power) shall be submitted to Council. It is the Applicant’s responsibility to make the appropriate 

application with Essential Energy for the supply of electricity to the subdivision/development, 

which may include the payment of fees and contributions. 

Reason: To ensure suitable energy infrastructure is provided to the development. 

 

95. Maintenance of Stormwater Treatment Measures  

Maintain stormwater treatment measures for the life of the development in accordance with 

the approved WSUD Operations and Maintenance Manual, with the exception of the approved 

bioretention pods within the West and Lake Street road reserves which shall be maintained 

for a period of 5 years from the date of installation. 

Reason: To ensure ongoing compliance with Council's water quality objectives. 
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 Proposed Modifications 

The application seeks to modify Condition 8, Condition 92, Condition 93 and Condition 95 of 
the consent. Specifically, it seeks to reduce the s7.11 contributions applicable to the 
approved development; to allow the stage 1A stratum to occur prior to finalisation of provision 
of services for water/sewer and electricity, and; to reduce the maintenance period required 
for the approved street bioretention pods.  

The revised Statement of Environmental Effects (SEE, Version 1.3) accompanying the 
application provides detailed justifications for the proposed modifications. In addition, the 
Applicant submitted a letter prepared by the consultant’s traffic engineer, MRCagney, 
regarding the s7.11 contributions required for the approved mixed-use development.  

The table below summarises the requirement of each approved condition and the 
modifications sought by the application, including the Applicant’s justification for each 
proposed modification.  

Condition Current requirement Proposed modification 

8 Payment of Section 7.11 (Previously 
S94) contributions for each stage. 

Reduce applicable contributions to more 
accurately reflect the approved uses and 
likely demand for services, and correct 
minor error in calculations/methodology. 

Also adjust timing for payment of 
contributions. 

92 Certificate of Compliance from 
MidCoast Water to state arrangements 
have been made and payments 
finalised for supply of water and sewer 
services to the development prior to 
strata subdivision certificate. 

Allow Stage 1A Stratum to occur prior to 
finalisation of provision of services to 
facilitate more logical staging of 
construction. 

93 Notice of Arrangement from Essential 
Energy to state arrangements have 
been made and payments finalised for 
supply of water and sewer services to 
the development prior to strata 
subdivision certificate. 

Allow Stage 1A Stratum to occur prior to 
finalisation of provision of services to 
facilitate more logical staging of 
construction. 

95 Five (5) year maintenance period for 
street bioretention pods. 

Reduce maintenance period to one (1) year 
consistent with other civil works 
requirements as the bioretention pods are 
not required for the development to meet 
any stormwater quality criteria and were 
proposed solely for public benefit. 
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 Planning Assessment 

An assessment of the proposed modification for each condition is undertaken in the following 
sections having regard to the documentation submitted by the Applicant, the comments 
provided by relevant agencies and Council officers, and any other relevant matters. 

5.1 Condition 8 – Section S7.11 (Previously S94) Contributions  

The applicant has submitted a request to review the developer contributions levied on the 
application on the basis that the approved amount was higher than reasonable for this 
development based on the incorrect characterisation of the residential aspect of the 
development.  The applicant also reports an error in the calculations on the trip rates for 
certain commercial aspects and requested additional consideration be given for a reduction 
in rates based on the material public benefit this development would have. 

Subsequently, the applicant requests the review of a number of aspects relative to the 
calculation and payment timing of the contributions detailed in Condition 8 of the 
Development Consent.  

These aspects are summarised as: 

• The contributions applied to the development do not adequately recognise and 

account for the occupancy and vehicle trip generation for seniors living, as well as 

the mixed use nature of the development and the applicability of contributions to 

the development type; 

• The development type would impose less demand on certain public infrastructure 

warranting a discount; 

• The development provides for additional public benefit in the form of the public 

library and community plaza to warrant a credit; 

• The Applicant also seeks to correct an error in the calculations due to trip 

generation methodology; and 

• The applicant seeks to extend the timing for payment of the revised contributions.  

Of note, the Applicant does not seek to modify the contributions applied to the commercial 
land uses supporting the childcare, cinema and nightclub, which have been removed from 
the approval. Instead, the applicable contributions will remain as credits toward the future 
development applications for these uses. 

5.1.1 Relevant Section S7.11 plans 

The original assessment report of the development application detailed that: 

1) Great Lakes Wide and Forster District Section 94 contributions are applicable to the 

proposed subdivision. The section 94 contributions include a credit for public open 

space that was dedicated to Council. The applicable contributions have been 

included in the recommendation conditions of this report. 

 
2) The rates utilised for each stage were sent through to the applicant for review prior 

to the determination meeting.  The applicant raised no comment on these. 
 

3) It was detailed in the assessment report that the site was mapped in error and is 
declared to be a site included within the Forster District Section 94 Contribution Area 
which was relevant in the assessment of the application when considering overall 
parking generation numbers for retail uses. 
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5.1.2 Proposed amendment to occupancy rates for residential component 

The applicant notes that the Contributions Plans refer to residential uses which do not 
distinguish between the various types of residential uses, in this instance Seniors 
housing.  The applicant seeks for a reduction in the trip generation rate from the 1.3 
persons per 1 bedroom dwelling, 1.8 persons per 2 bedroom dwelling and 2.2 persons 
per 3 bedroom dwelling to a standard rate of 1.3 for the seniors housing units and 2.2 for 
the penthouse apartments. 

The applicant submits detailed and relevant advice that demonstrates in practice that the 
occupancy of the units for Seniors housing will be less than that of an average multi-unit 
dwelling. This discussion is generally supported by Council’s Engineers when considered 
against a traffic perspective and this argument was considered relevant in assessing the 
impact of the development of the local and State Road system.  In fact, Council identify 
that a more suitable rate of 1.5 would be acceptable in the circumstance. 

Nevertheless, it is imperative to understand that the calculation of the contributions is 
based on an average growth rate for a predicted, area based, population growth over the 
Forster and Great Lakes area.  The rates are not specific, or relative to the nuances of 
an individual mixed use development.  The Plans are based on an equivalent tenement 
derived from definitions of broad categories of development comprising Single Dwellings; 
Multi Unit Dwellings and tourist visitor accommodation.   

The applicant requests that the complexities of the mixed use development scheme be 
considered in the calculations for the residential uses.  The Great Lakes Wide Plan simply 
calculates the estimated value of all relevant public works divided amongst the predicted 
population growth of 7,000 in 20 years.  The Forster District Plan provides additional 
detail acknowledging that a rate of 2.1 persons per household is weighted to account for 
the average household size based on an estimated total of dwellings.  Both plans are 
non-specific to the possible range of actual residential types that may exist defining a 
difference between single dwellings, multi-unit development; motels, caravan parks, 
hostels and bed and breakfasts only. 

Accordingly, requesting a variation to the fundamental calculations within the overarching 
contribution plans is not suitable through a modification to one application as the impacts 
are far reaching and unreported. 

5.1.3 Proposed amendments to trip generation rates for residential component 

The applicant discusses that the mixed use aspect of this development results in a cross-
utilisation of uses that would result in less traffic movements from residents therefore 
having less demand and less impact on the public road network. 

The trip generation rates applied to this development are 5 vehicle trips per day per 
dwelling. The applicant argues that in utilising data from the RMS in their updated 2013 
surveys and comparing similar nearby developments that a rate of 2.1 vehicle trips per 
day would be more relevant to the true operating nature of the development.  Council’s 
engineer has reviewed this information and considers the development would generate 
additional movements on the higher end of the regional rate scale of 3.1vtpd. 

The Great Lakes Wide s94 Plan does not rely on trip generation rates in the calculations. 
Forster District s94 plan utilises a formula based on trip generation rates and states: 

“In deriving a rate for contributions, the net amount required is shared by 

future development in proportion to the estimated daily traffic generated 

by each development. The aggregate of these daily traffic estimates will 

of course be higher than actual traffic since the same trip can be shared 

by two developments. This does not mean there is double-counting in the 
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formula. The total sum being collected is fixed. Traffic generated is simply 

a measure of apportionment.” 

Forster District Plan Page 9, section 3.6 

CPSD are of the view that the trip generation per dwelling provided in the Forster District 
s94 Plan is a simple calculation based upon an averaged number of all land uses 
including residential.  The utilisation of traffic data specific to a development type and 
design has not been included in the methodology to calculate the contributions in regard 
to the residential component. Accordingly, until such time as this is reviewed and/or 
amended by Council this should be retained at a rate of 5 daily vehicle trips per dwelling. 
The amendment of this rate is untested and could be detrimental to the implementation 
of overall objectives of the Plan contrary to the public interest. 

5.1.4 Vehicle trip generation for non-residential component 

Under the Great Lakes Wide S94 Plan, the rates for non-residential uses are based upon 
a levy to the Capital Investment Value or as a per person levy.  The proposed 
modification in seeking a contribution reduction based on trip generation is irrelevant to 
calculations in this plan. 

The calculation of the levy payable within the Forster District S94 Plan for non-residential 
development is collected for major roads maintenance and upgrades. The levy is 
calculated on an average one-way trip rate relative to the total floorspace proposed for 
non-residential development. Similar to the above discussions, the rate is non-
discriminatory to the possible broad range of non-residential type uses and is equally not 
as complex to actually cater for all possible forms of non-commercial land uses.  
Nevertheless, the plan does accept a consideration to mixed use developments 
acknowledging and enabling non-residential developments to pay this contribution 
according to the extra traffic generated over and above that calculated for the residential 
component. 

The Plan provides a “One-Way” trips table to utilise in this instance, however, 
acknowledges that a Traffic Impact Assessment could be more appropriate and in this 
regard the original application was supported by a Traffic Impact Assessment by MNR 
Cagney.  The rates described in the report were to calculate actual traffic impacts and 
intersection behaviours.  Accordingly, these are significantly higher than the State 
averages utilised for this levy and Council’s engineers applied a substantial reduction to 
the rates for the purposes of the levy calculation.  This comparison is provided in the 
table following which demonstrates a comparison of the Traffic Consultants actual 
predicted rates and Council’s determined rates. 



 

CITY PLAN STRATEGY & DEVELOPMENT – MODIFCATION APPLICATION ASSESSMENT: 34-36 WEST STREET, FORSTER – MAR 2018 15/25 

 

 

The levies applicable to the development are broadly predicted, aggregated and 
averaged amongst new development to provide a fair distribution of predicted 
infrastructure maintenance.  Application of the plan to the strict sense of ‘actual’ vehicle 
trips generated in this development are complex and beyond the basis of the fundamental 
formulae within the Plan, such that applying a site specific formula for a development 
would be untested and may jeopardise the intent and delivery of the plan.  In this regard, 
it is noted in the above, that a change in the formula for this development, if accepted 
and applied logically, would potentially generate substantially more payments for non-
residential uses than that currently levied. 

In this instance, CPSD are satisfied that the rates applied by Council for the non-
commercial component are suitable and relevant to the current contributions plan and 
does not warrant altering. 

5.1.5 Correction of error in calculation 

The applicant further discusses that in calculating the daily traffic movements for non-
commercial uses within the Major Roads Levy for the Forster District S94 Plan, that a 
20% reduction in all generated traffic for non-commercial uses has not been applied to 
the ‘non specified uses’ aspect. 

CPSD is satisfied that Chapter 12 of the plan adequately describes the 20% reduction to 
standard one-way trip rates to account for a cross-utilisation for residential development.  
This reduction has been considered in the numbers provided in Table 5.2 of the Plan 
which details applicable rates for non-residential uses. For landuses of non-specified 
development, a rate of 0.4 x one-way trip is to be applied. 

The shaded lines of the following table (provided by the applicant) demonstrate the non-
specified land uses whereby the RMS guide to traffic generating uses has been used to 
detail the rate.  Council has confirmed that a 20% discount rate has not been applied. 
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Land Use Rate – (Source) Total one way trips 

(as per consent) 

Total one way trips 

(40% of traffic 
generation for all 
non-residential 
uses) 

Restaurants  12/100m2 (GLC)  161 161 

Supermarket  24/100m2 (GLC)  202 202 

Retail  24/100m2 (GLC)  68 68 

Library  10/100m2 (RTA - 
Commercial)  

175 70 

Community centre  8/100m2 (GLC – 
Club Rate)  

71 71 

Visitor centre  10/100m2 (RTA - 

Commercial)  

36 14 

Cinemas  0.4/seat (see note 
below)  

320 128 

Nightclub  8/100m2 (GLC – 

Club Rate)  

65 65 

Gym  9/100m2 (GLC)  24 24 

Function Room  8/100m2 (GLC – 

Club Rate)  

37 37 

Business Centre  10/100m2 (RTA - 
Commercial)  

12 5 

Childcare  0.4/childcare place 

(GLC) 

20 20 

Total  1191 865 

SOURCE: STATEMENT OF ENVIRONMENTAL EFFECTS V1.3 DATED NOV 2017: COASTPLAN GROUP 

 

CPSD is satisfied that this is an error of calculation in this circumstance and support the 
correction. 

5.1.6 Request reduction in rates based on reduced need to access local facilities 

The applicant discusses that the development, being primarily for Seniors Housing residents 
should not be required to contribute to the Aquatic Centre, Surf Life Saving Service or Open 
Space arguing that the future occupiers would provide less demand on these services as 
they would be unlikely to utilise this infrastructure and therefore seek a discount of 50% to 
the rate as currently levied. 



 

CITY PLAN STRATEGY & DEVELOPMENT – MODIFCATION APPLICATION ASSESSMENT: 34-36 WEST STREET, FORSTER – MAR 2018 17/25 

The three public services are levied for within the Forster District S94 Plan only and are 
calculated on a per person arrangement.  The formulae are not age discriminatory.  

The reasoning provided by the applicant is unsubstantiated and the implications unknown, 
therefore it is not supported by CPSD. 

5.1.7 Exemption to S7.11 levy regarding the library and community 

facilities as works-in-kind 

The applicant requests that the payment of a levy toward the provision of the community 
facilities and library should be recognised as works-in-kind.  The applicant details that the 
works funded in the development will total some $12 million and provide material public 
benefits. 

In regard to the applicant’s request, Council’s Senior Development officers provides comment 
that:  

‘the contribution plan collects money for the provision of library stock, a 

library facility and community facilities. While the development results in 

construction of a library and community facilities, these are being 

purchased by Council and funded (in part) through development 

contributions and as such the contributions are to apply.’ 

CPSD have taken a similar view of Council in that the development is an integrated scheme 
within a larger development, and whilst incorporating a library and community facilities still 
require financial input from Council in terms of the administration costs for land, fitout, 
management and maintenance.  Specifically, the airspace above the library is being utilised 
for private use, the community space which services the library, visitor centre and community 
spaces would equally service and integrate with the commercial elements of the commercial 
aspect of the development.  It is noted, that if some works-in-kind arrangement was to be 
considered, there is a clear process to be undertaken involving a Voluntary Planning 
Agreement under Section 93F of the Act which would be considered in the assessment of 
the original application.  

Further discounts or exemptions in this regard, could undermine and jeopardise the 
implementation of the Plan’s and should not be supported in our opinion. 

5.1.8 Exemption to S7.11 levy regarding the community plaza and on-street works 

as works-in-kind 

The applicant provides that the development includes $5.5m worth of works within the 
community plaza and significant works to the street frontages and public roads and seek 
further discounts being works-in-kind. 

Works-in-kind are attributed to other off-site aspects that would deliver a material public 
benefit.  The applicant argues that the provision of the Water Wall; Public Seating; Gathering 
Areas; Pedestrian Facilities; Drinking Fountains; Litter Bins; Landscaping; Public Art and 
Bicycle Parking are all offered as public benefits. 

CPSD are of the opinion, that each of these aspects were proposed within the application 
site as an overall concept plan to support the broader development.  They are in fact aspects 
of the development that are part of the integrated development . Many of these aspects are 
considerations to and requirements of the assessment process to the original application 
such as landscaping, bicycle parking and waste bins.  The remainder add to the overall image 
of the development and the intent to deliver a positive development in this location.  These 
aspects are not considered to be ‘over and above’ an acceptable development to warrant 
exemptions.  Works-in-kind should be negotiated prior and during the application process 
through Section 93F of the Act as a Voluntary Planning Agreement.  
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The applicant further advises that the exemption should include the substantial on street 
works being undertaken which include Street Planting and landscaping; pedestrian 
boulevard; on street parking; traffic management improvements; in street bio retention pods. 

These aspects were all considered necessary in the assessment of the application, either 
ameliorating the potential impacts of the development or being a requirement of current policy 
for efficient operation of the development including street parking, traffic management and 
tree planting. 

Council advised that during the original submission, the bio-retention pods were to be 
introduced as the new standard for stormwater control and the detailing this in the application 
demonstrated additional intent that would otherwise be required by Council through S138 of 
the Roads Act, S64 of the Local Government Act and Division 2, Part 3 of the Water Supply 
Authorities Act.   

Whilst the quality of the development is welcomed, all aspects clearly provide additional 
benefit to the presentation of the overall development and no aspect is considered to be 
significantly over and above the requirements to justify an exemption. 

5.1.9 Delay timing of payment of contributions to Occupation Stage 

The applicant seeks to delay the payment of Section 7.11 levies to be prior to issue of 
Occupation Certificate instead of Construction Certificate. 

In respect of this development, timing within the Forster District S94 Plan is clearly stated in 
Chapter 12.2 and Chapter 8.2 within the Great Lakes Wide S94 Plan to be paid prior to the 
issue of a Construction Certificate. 

The Plan does not detail the opportunity to negotiate the delay of this payment.  

Nevertheless, should Council choose to accept a delay in the payment suitable, CPSD are 
of the opinion that this could occur provided that: 

1) the mechanism for payment is sound; 

 
If Council supports the payment delay, it is recommended that the developer provide 
a bond or bank guarantee; 
 

2) the timing of the payment is suitable; 

 
Linking payments to an Occupation Certificate can result in an open ended process 
as interim occupation of staged occupation certificates can be issued.  The terms 
should ensure that the timing of the payment be carefully linked to a component of 
the development stage; 
 

3) the delay in the payments do not impact upon the delivery of any projects 

envisaged; 

 
The Section 7.11 Plan details likely dates for the delivery of certain projects. Some 
detail a 2018 date. Council staff have confirmed that the delay in payments is unlikely 
to result in the delay of any substantial project. 

CPSD considers this is a reasonable request and providing the above conditions can be met, 
this request is supported. 
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5.2 Conditions 92 and 93 –Certificates of compliance for services 

The construction of the development was approved to be constructed into four systematic 
stages.  The consent has been structured to ensure the delivery of the project occurs in a 
logical order.  To facilitate a contractual arrangement, Stage 1 was divided into two parts 
through the assessment of the application. Phase 1A and Phase 1B.  The division of this 
phase simply enabled a logical construction process and division of the Council Assets from 
the Private Assets.   

Conditions 92 and 93 were applied for an intention to each of the four stages and do not 
accurately represent the staging of 1. 

It is therefore understood that Phase 1A will deliver a building ‘shell’ to facilitate 1B and this 
would be impractical to connect final service arrangements, ultimately resulting in a 
disconnection immediately after. 

CPSD is satisfied that the release of a stratum subdivision certificate for Phase 1A without 
confirmation of connection of services would be a logical modification.  The intrinsic link 
between Phase 1A and 1B would ensure that services would be adequately provided prior to 
release of a subdivision certificate for the entire stage.  

In accordance with advice received from MidCoast Water, advice should be provided to 
Council demonstrating that they (and Essential Energy) are satisfied that the layout of 
services for Stage 1A is generally suitable to not preclude reasonable opportunities for the 
logical layout of essential services prior to issue of the Subdivision Certificate. 

5.3 Condition 95 – Maintenance Period for Street Stormwater pods  

While accepting the requirement for ongoing maintenance of stormwater infrastructure within 
the site, the Applicant is seeking to reduce the 5 year post construction maintenance period 
required for street bioretention pods stipulated in Condition 95. The Applicant requests that 
the maintenance period be reduced to 12 months in line with the other road works in the 
street which will be constructed concurrently with the bioretention pods. 

The SEE notes that the bioretention pods are not required for the development to meet any 
stormwater quality criteria. In addition, the pods are solely for public benefit and it is therefore 
considered reasonable that Council undertake the maintenance of these facilities. 

At the time of the assessment, CPSD understands that the approved water treatment 
initiatives were over and above standard practice models for Council, but were to represent 
a future direction of Council to be implemented to the area.  During assessment of the original 
application, Council raised no objections to the proposed upgrades on Council owned land, 
but being a new device on public land, recommended insurance and maintenance 
requirements to be secured by recommended conditions of consent. In line with the 
recommendations of Council’s engineers, CPSD originally considered that a 5 year 
maintenance period would be appropriate for the proposed street based bioretention pods, 
in line with the maintenance period of stormwater infrastructure proposed within the site. 

In reviewing the applicants request, it is acknowledged that this system is independent of the 
on-site broader stormwater system and upon further review, Council's Manager of Planning 
and Natural Systems advises that the pods are ‘a straight forward establishment’ intended to 
treat existing road runoff within Council’s road reserve and raised no objection to the 
proposed reduction in the maintenance period of the street based bioretention pods to one 
year. 

Accordingly, CPSD is satisfied that the reduction in maintenance period is acceptable, the 
bioretention pods being relatively straight forward to maintain and not required to treat run 
off from the approved development.  



 

CITY PLAN STRATEGY & DEVELOPMENT – MODIFCATION APPLICATION ASSESSMENT: 34-36 WEST STREET, FORSTER – MAR 2018 20/25 

5.4 Section 4.55 Matters  

5.4.1 Minimal Environmental Impact (Section 4.55(1A)(a)) 

The proposed modifications are generally administrative in nature and will not involve any 
substantial change to the development that was assessed as having an acceptable 
environmental impact pursuant to the approval of DA521/2017. 

No physical changes are therefore proposed and the modifications do not seek to change 
the nature, function or intensity of the approved development in any way. 

The proposed modification to Condition 95 is not to reduce the extent of public road works, 
but rather, reduce the maintenance period of the street bioretention pods. Council has raised 
no objection to the proposed reduction, including from a financial and public interest 
perspective. 

Overall, CPSD considers that the modifications are unlikely to result in any adverse impacts 
on the site or the surrounding locality. It is therefore appropriate to characterise the proposed 
modifications as having “minimal environmental impact” and can be considered under 
S4.55(1A) of the EP&A Act. 

5.4.2 Substantially the Same Development (Section 4.55(1A)(b)) 

In our view, “substantially the same development” means “essentially or materially or having 
the same essence” as defined by Pearlman C.J. in Schroders Australian Property 

Management Ltd v Shoalhaven City Council and Anor (1999) NSWLEC 251. Accordingly, it 
is the substance of the proposal relative to the substance of the development as originally 
approved.   

For the reasons below, the proposed development is essentially, and materially, the same 
as the approved development: 

� The proposed modifications are generally administrative in nature and will not involve 
any physical change to the approved development; 

� The modifications are proposed to facilitate a review of the S7.11 contributions which 
are attributed to the likely occupancy and traffic generation rate created by the 
development.  The modifications will not alter the nature, function or intensity of the 
approved development; 

� The proposed modification will not generate additional demand for parking, waste, 
services or infrastructure; 

CPSD therefore considers that the development (as modified) will remain substantially the 
same as the development that was originally approved, under DA521/2017. 

5.4.3 Public Notification (Section 4.55(1A)(c)) 

The original DA was determined by the Joint Regional Planning Panel.  Being a S4.55(1A) 
application, MidCoast Council remains the consent authority for this application.  

Section 4.55(1A)(c) of the Act provides that a consent authority may modify a consent if it 
has publicly notified the Modification Application in accordance with the relevant Council's 
Development Control Plan (DCP).  

The notification requirements provide that notification should occur in accordance with the 
Council's DCP, namely the Great Lakes DCP 2014 (GLDCP). The GLDCP stipulates that 
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minor modifications do not require notification, although remain at Council's discretion. 
Council confirmed that the modifications were minor in regard to public amenity impact and 
in line with current standard practices, would not be notified. 

This assessment considered that the proposed modifications are of minimal environmental 
impact and the will not negatively impact upon neighbouring properties.   

Pursuant to section 91 of the Environmental Planning and Assessment Act, the original 
application was referred to Water NSW as ‘integrated development’. Water NSW issued 
General Terms of Approval for a ‘water supply work approval’ (a type of ‘water management 
work approval’) under section 90 of the Water Management Act). 

Clause 120 of Division 12 of the Regulations 2000 provides that Council must cause a copy 
of the application to the concurrence authority. 

CPSD understand that a copy of the application has been referred to the Office of Water – 
for information purposes. 

5.4.4 Public Submissions (Section 4.55(1A)(d)) 

The proposed modifications are considered minor and Council has deemed not to notify the 
application.  No submissions have been received. 

5.4.5 Section 79C(1) Considerations (Section 4.55(3)) 

The environmental assessment matters under Section 79C relevant to the proposed modified 
development have been detailed in the preceeding report.  A summary of the assessment 
conclusions relevant to sections (1) (a), (b), (c), (d) and (e) of the Act are addressed below. 

Section Matters for 

consideration - general 

Comment 

1(a)(i) Any Environmental 
Planning Instrument 

The original application as approved in September 
2017 was assessed against all relevant EPI’s. The 
proposed modifications to the conditions are 
considered to represent substantially the same 
development.  This assessment considered the 
modifications to the conditions against all relevant 
EPI’s, Draft EPI’s and DCP’s.   

Proposing the review of S7.11 contributions, no EPI 
was considered applicable. 

In proposing a modification to the timing of delivery 
and maintenance of infrastructure, consideration to 
SEPP71 – Coastal Protection, the Draft Coastal 
Management SEPP and Council’s stormwater DCP 
was made. 

The delay in servicing the development in Stage 1 will 
not impact upon the environment as the relevant 
stage can not be occupied until such time as stage 1b 
is complete and there will no impact in regard to 
creating an un-serviced development retaining the 
intent of the DCP and not resulting in environmental 
impacts to the Coastal Zone. 

Reducing the maintenance period for the on-street 
stormwater systems are considered to have minimal 
impact in this same regard as Council confirmed the 
bio-pods to be of basic construction methods and the 

(ii) Any Draft instrument 

(iii) Any Development 

Control Plan 
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Council will retain management of the stormwater 
system thereafter. 

(iiia) Any planning agreement No planning agreement was entered into under 
Section 93F. 

(iv) The regulations The proposed condition modifications as proposed 
and recommended for modification will not impact any 
matter prescribed under the Regulations including 
Clause 92 – Coastal Policy. 

(v) Any coastal zone 

management plan 

None Applicable 

 

(b) the likely impacts of that development 

The modifications to the conditions do not impact the design or layout of the development 
but provide potential: 

� Economic and Social Impacts due to delaying the delivery of public infrastructure 
projects required under the Great Lakes Wide and Forster District Section 94 
contribution plans that would not be in the public interest; 

� Environmental Impacts in delaying the delivery of suitable infrastructure for Stage 1A; 

� Environmental and Economic Impacts in reducing the maintenance period for the in-
street stormwater biopods. 

It is concluded that the proposal to reduce the Section 7.11 Contributions is generally not 
supported, being arguments based around population demographics and would not be in the 
public interest. 

The delay in delivering the servicing infrastructure of Stage 1A is logical and will have minimal 
environmental impact. 

The reduction in maintenance period for the in-street stormwater biopods is acceptable and 
will have minimal environmental risk and minimal economic risk and would remain in the 
public interest. 

(c) the suitability of the site for the development 

The proposed condition modifications do not affect the design and layout of the development 
as approved.  The development would remain as a suitable development for this site. 

(d) any submissions 

The application was not required to be notified to the public and no public submissions were 
received.  Submissions from Council staff relevant to each condition were considered in the 
assessment of this application. 

(e) the public interest 

The proposed modification to four conditions consider three aspects.   

1) The arguments raised by the applicant to reduce the Section 7.11 Contributions are 
not considered to be reasonable or justified in this circumstance.  A reduction in the 
rates levied under these plans is therefore not in the public interest. 
 

2) The delay in the connection of the services infrastructure within Stage 1A to the end 
of Stage 1B is considered acceptable and would facilitate for the logical construction 
of the development. This modification would be in the public interest. 
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3) The reduction in the maintenance period form 5 years to 1 year for the in-street 

stormwater biopods is considered an acceptable request on the basis that the 
infrastructure is of basic construction.  The infrastructure is not expected to require 
repair or significant maintenance. 
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 Conclusion 

The application proposes to modify Condition 8, Condition 92, Condition 93 and Condition 
95 of the existing Development Consent (reference DA521/2017). Specifically, it seeks to 
reduce the s7.11 contributions applicable to the approved development, allow stage 1A 
stratum to occur prior to finalisation of provision of services, and reduce the maintenance 
period required for the approved street bioretention pods. 

The request to seek a special reduction in the Section 7.11 contributions based on future 
demographics is not considered a suitable justification for the reduction.  It is concluded that 
whilst the development will provide a form of Seniors Housing, that the greater area of Forster 
equally supports such a population that does not distinguish this development from any other 
form of housing.  Additionally, and importantly, the Contribution Plans are not calculated on 
demographic type but are levied in accordance with an average population base aggregated 
over the greater area.  Supporting this reduction would set an undesirable precedent for the 
two contribution plans and could undermine the delivery of the public infrastructure identified 
in the documents. It is important to note that an error in the calculation of certain aspects of 
the non-commercial elements has been correctly identified by the applicant and the 
recalculation is supported in this regard. 

The remaining modifications were considered logical to the construction methodology of the 
overall proposal and are supported. 

CPSD is satisfied that the application represents a minor modification conducive to 
S4.55(1)(A) of the Act; the application was advertised and notified correctly, the application 
was correctly made. 

 Recommendation  

It is recommended that: 

7.1 The applicant’s request to modify Condition 8 by reducing the amount of developer 
contributions levied under Section 7.11 (previously s94) plans, Great Lakes Wide and Forster 
District be refused on the basis that the reasons provided by the applicant relating to 
demographics and trip generation are irrelevant in the calculation of the levy within the plan; 
would set an undesirable and dangerous precedent for the area in affecting future levies and 
will affect the future delivery of the plan; would not be in the public interest. 

7.2 The applicants request to modify Condition 8 by correcting a minor mis-calculation 
to the non-commercial aspect of the development be supported and the rewording of 
Condition 8 as detailed below be adopted. 

7.3 The applicants request to modify Conditions 92,93 and 95 to facilitate the delay in 
the delivery of the connection of infrastructure services to stage 1A and reduce the 
maintenance period of the stormwater bioretention pods be supported and the conditions 
be amended as detailed below: 

Condition 
# 

Original Condition Suggested Modification 

8 A total monetary contribution of 
$2,965,657.05 is to be paid to Council, 
pursuant to Section 94 of the 
Environmental Planning and 
Assessment Act 1979, the relevant 
contribution to each stage is to be 
payable prior to the issue of a 

A total monetary contribution of 
$2,742,479.45 is to be paid to Council, 
pursuant to Section 7.11 of the 
Environmental Planning and 
Assessment Act 1979, the relevant 
contribution to each stage is to be 
payable prior to the issue of a 
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Construction Certificate in respect of 
the relevant stage of the proposed 
development:  

Stage 1 - $804,440.07 

Stage 2 - $837,973.77  

Stage 3 - $550,898.10  

Stage 4 - $772,345.11  

The amount of contribution payable 
under this condition has been 
calculated on the basis of the current 
rate as at the date of consent and is 
based on the most recent quarterly 
Consumer Price Index (CPI) release 
made available by the Australian 
Bureau of Statistics (ABS). The CPI 
index rate is expected to rise at regular 
intervals and therefore the actual 
contribution payable is indexed and 
recalculated at the CPI rate applicable 
on the day of payment.  

Reason: In the public interest and 
pursuant to Section 94 of the EP&A 
Act 1979. 

Construction Certificate in respect of 
the relevant stage of the proposed 
development: 

Stage 1 - $717,533.97 

Stage 2 - $837,973.77  

Stage 3 - $419.512.50  

Stage 4 - $767,459.21  

The amount of contribution payable 
under this condition has been 
calculated on the basis of the current 
rate as at the date of consent and is 
based on the most recent quarterly 
Consumer Price Index (CPI) release 
made available by the Australian 
Bureau of Statistics (ABS). The CPI 
index rate is expected to rise at 
regular intervals and therefore the 
actual contribution payable is indexed 
and recalculated at the CPI rate 
applicable on the day of payment.  

Reason: In the public interest and 
pursuant to Section 7.11 of the EP&A 
Act 1979. 

92 Prior to the issue of each Subdivision 
Certificate, a Certificate of Compliance 
from MidCoast Water is to be 
obtained, stating that satisfactory 
arrangements have been made and all 
payments finalised for the provision of 
MidCoast Water services to the 
development.  

Reason: To ensure suitable water and 
sewage disposal is provided to the 
development. 

Prior to the issue of a Subdivision 
Certificate for Stage 1A, a letter from 
MidCoast Water is to be provided to 
Council confirming that appropriate 
infrastructure has been made suitably 
available to that part of the 
development to facilitate future 
servicing. 

For all remaining stages (including 
stage 1B), a Certificate of Compliance 
from MidCoast Water is to be obtained 
prior to the issue of each Subdivision 
Certificate and provided to Council, 
stating that satisfactory arrangements 
have been made and all payments 
finalised for the provision of MidCoast 
Water services to the development. 

Reason: To ensure suitable water and 
sewage disposal is provided to the 
development. 

93 Prior to the issue of each Strata 

Subdivision Certificate a Notification of 
Arrangement from Essential Energy 
(confirming satisfactory arrangements 
have been made for the provision of 
power) shall be submitted to Council. It 
is the Applicant’s responsibility to 
make the appropriate application with 
Essential Energy for the supply of 

Prior to the issue of a Subdivision 

Certificate for Stage 1A, a letter from 
Essential Energy shall be provided to 
Council confirming that appropriate 
infrastructure has been made suitably 
available to that part of the 
development to facilitate future 
servicing. 
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electricity to the 
subdivision/development, which may 
include the payment of fees and 
contributions.  

Reason: To ensure suitable energy 
infrastructure is provided to the 
development. 

For all remaining stages (including 
stage 1B), a Notification of 
Arrangement from Essential Energy is 
to be obtained and provided to 
Council prior to the issue of each 
Strata Subdivision Certificate 
(confirming satisfactory arrangements 
have been made for the provision of 
power).  

It is the Applicant’s responsibility to 
make the appropriate application with 
Essential Energy for the supply of 
electricity to the 
subdivision/development, which may 
include the payment of fees and 
contributions.  

Reason: To ensure suitable energy 
infrastructure is provided to the 
development. 

95 Maintain stormwater treatment 

measures for the life of the 
development in accordance with the 
approved WSUD Operations and 
Maintenance Manual, with the 
exception of the approved bioretention 
pods within the West and Lake Street 
road reserves which shall be 
maintained for a period of 5 years from 
the date of installation.  

Reason: To ensure ongoing 
compliance with Council's water 
quality objectives. 

Maintain stormwater treatment 

measures for the life of the 
development in accordance with the 
approved WSUD Operations and 
Maintenance Manual, with the 
exception of the approved bioretention 
pods within the West and Lake Street 
road reserves which shall be 
maintained for a period of 1 year from 
the date of installation.  

Reason: To ensure ongoing 
compliance with Council's water 
quality objectives. 

 

 

 

 


