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1. Introduction 

1.1 Overview of Proposal 

The proposed development involves the demolition of existing structures on the 

land, and development of a new residential flat building on the land. 

 

1.2 Scope of Report 

This report has been prepared to accompany the development application and 

provides information as required by Schedule 1 of the Environmental Planning 

and Assessment Regulation 2000.  The report addresses matters that are 

required to be considered by the consent authority under the provisions of 

Section 79C of the Environmental Planning and Assessment Act 1979. 

 

The Statement of Environmental Effects provides: 
 

 A description of the site. 

 A description of the proposed development. 

 A review of the statutory and non-statutory planning instruments 

applying to the land. 

 A review of the environmental impacts of the proposed development 

through the use of available site information and specialist reports. 

 A discussion of the suitability of the site for the development. 

 A discussion of how the proposal relates to the public interest. 

 

1.3 Supporting Documentation 

This Statement of Environmental Effects is supported by several specialist 

investigations and assessments.  Copies of these documents have been 

submitted with the development application.  The following list of documents has 

been submitted in support of the development application: 
 

 Architectural Plans and Details – Leffler Simes Architects 

 SEPP 65 Design Review and Certification – Leffler Simes Architects 

 Landscape Details – Paterson Design Studio 

 Stormwater Management Concept– Lidbury Summers and Whiteman 

 Geotechnical Assessment – Regional Geotechnical Solutions 

 Traffic Assessment – Road Culture 
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1.4 Site History 

The subject site is comprised of three (3) separate lots of land located within the 

original town plan area of Tuncurry.  The land is developed with a church which 

was used by the local catholic parish as a place of worship.  The church has 

been closed and sold to allow development of the site. 

 

1.5 Pre Lodgement Discussions 

A meeting was held with Council’s Manager Development Assessment, 

Development Engineers and Planner on 23 February 2017 to discuss the 

proposal and discussion of key issues in relation to the proposal.  The 

discussion at the meeting provided: 
 

 A minimum 10% of units should be adaptable to obtain 10% increases in 

height and floor space ratio. 

 The exceedance of the height control and FSR will need to be justified 

under Clause 4.6 of the LEP. 

 SEPP 65 report and certification will be required. 

 Stormwater management and water quality modeling will be required. 

 Geotechnical assessment will be required to determine groundwater 

levels, ASS etc. 
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2. Site and Surrounding Locality 

2.1 Site Details 

The following data is provided in relation to the site: 
 

Title Description Lot 17  Section 2  DP 759005 

Lot 54  DP 31768 

Lot 55  DP 31768 

Property Address 15 Peel Street, Tuncurry 

Site Area 2,336m2 

Zoning – Great Lakes LEP 2014 R3 – Medium Density Zone 

 

The subject site is located at the southern end of the Tuncurry township.  The 

site in its regional context is shown in Figure 1 below. 

 

 

Figure 1 – Location of Site (Regional)  [Source: www.google.com.au/maps] 

 

 

The site and surrounding area is depicted in Figures 2 and 3 below. 

  

Subject Site 

http://www.google.com.au/maps
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Figure 2 - Site Locality Plan (Zoning)  [Source: MCC Exponare] 

 

 

Figure 3 - Site Locality Plan (Satellite)   [Source: LPMA SIX Maps] 

 

 

The following photographs of the site are provided. 
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Subject site from Kent Street frontage 

 

 

 

Subject Site from Peel Street frontage 
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Subject site from Manning Lane frontage 

 

2.2 General Description 

The subject site is comprised of three (3) allotments which are developed with a 

large church that was previously used by the Forster Tuncurry Catholic Parish. 

 

The site has been significantly modified and disturbed as a result of its previous 

use.  The site has three (3) street frontages to Kent Street, Peel Street and 

Manning Lane. 

 

2.3 Site Context and Surrounding Area 

The site is located in the central parts of the Tuncurry township at the edge of 

the Tuncurry Town Centre.  The subject site is located at the interface between 

the Bent and Peel Street Precinct and Tuncurry CDB Precinct identified in the 

Tuncurry Town Centre Precinct Plans. 

 

The existing and future development/character of the surrounding areas are 

described below: 

 

2.3.1 Land to the North 

Land to the north is part of the Tuncurry CBD Precinct and is developed with 

commercial and service use, including the Tuncurry Woolworths and Tuncurry 

Ambulance Station.  Development in the precinct varies from single storey 
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commercial building to commercial/residential developments of 5-6 storeys.  

The immediately adjacent land (opposite side of Kent Street) contains a large 

commercial carpark in front of the Tuncurry Woolworths development.  The 

following photographs show the current development north of the site. 

 

 

Tuncurry Woolworths on opposite side of Kent Street 

 

 

 

Ambulance Station and commercial/residential development from Kent Street 
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The area to the north is zoned B2 Local Centre under the local planning 

controls.  The development controls provide for tall buildings in this area with 

maximum building heights of 20-30m (7-11 storeys) permitted by the 

development standards. 

 

2.3.2 Land to the East 

Land to the east is part of the Tuncurry CBD Precinct.  The area is currently 

developed with buildings for commercial and tourist purposes.  The buildings on 

the adjoining lots (opposite side of Manning Lane) are comprised of two (2) 

storey tourist buildings and a vacant development site.  The following 

photographs show the current development east of the site. 

 

 

Vacant lot on opposite side of lane (9-11 Manning Lane and 50-56 Manning Street) 
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Rear of motel on opposite side of Manning Lane (36-48 Manning Street) 

 

The area to the east is zoned B2 Local Centre under the local planning controls.  

The development controls provide for tall buildings in this area with maximum 

building heights of 26-30 metres (8-11 storeys) permitted by the development 

standards. 

 

2.3.3 Land to the South 

Land to the south is located in the Taree and Peel Street Precinct.  The area 

contains low and medium density residential development in the form of two (2) 

dwellings and residential flat buildings.  The immediately adjoining properties 

contain single storey residential dwellings.  The following photographs show 

existing development south of the site. 
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Adjoining dwelling south of the site 

 

 

Existing development to south looking along Manning Lane 

 

The area to the south is zoned R3 Medium Density Residential under the local 

planning controls.  The development controls provide for tall buildings in this 

area with maximum building heights of up to 19.8 metres (5-6 storeys) permitted 

by the development standards. 
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2.3.4 Land to the West 

Land to the west is located within the Taree and Peel Street Precinct of the town 

centre.  The land on the opposite side of Peel Street is currently developed with 

low density single storey dwellings.  The following photographs show the 

adjoining land: 

 

 

Existing dwellings on opposite side of Peel Street 

 

 

Existing dwellings on opposite side of Peel Street 
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The area to the west is zoned R3 Medium Density Residential under the local 

planning controls.  The development controls provide for tall buildings in this 

area with maximum building heights of up to 13.2 metres (3-4 storeys) permitted 

by the development standards. 

 

2.4 Soils 

The soils on the subject site have been examined in depth by a geotechnical 

assessment for the land prepared by Regional Geotechnical Solutions.  The site 

is comprised of deep sand foundation exceeding 10 metres in depth. 

 

The Acid Sulfate Soils Planning Maps for the area identify the site as Class 3, 

as shown on the map below.  The classification for these soils means that there 

is potential for Acid Sulfate Soils to be present at depths below 1 metre below 

the natural surface. 

 

 

The geotechnical 

assessment for the land 

has included screening for 

Acid Sulfate Soils which 

has identified that the soils 

are not Actual or Potential 

Acid Sulfate Soils. 

 

The geotechnical assessment for the site encountered groundwater at depths of 

3.1 - 3.4 metres below the existing surface. 

 

The geotechnical assessment for the site found that the sands on the site were 

highly permeable and provided for rapid infiltration of surface water. 

 

The geotechnical assessment provided recommendations for the structural 

design for buildings on the land. 
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2.5 Topography 

The subject land is elevated above Kent and Peel Streets but generally at the 

same level as Manning Lane.  The levels of the land are approximately  

1.5 metres higher than the Peel Street level, with levels of approximately  

4 metres AHD around the existing church.  The grades within the site are 

generally flat with only small batters along the Kent and Peel Street with grades 

of up to 13%.  There are no significant topographic features on the site or 

surrounding area. 

 

2.6 Site Drainage 

The site is primarily drained by on-site infiltration of stormwater, given the rapid 

infiltration capacity of the underlying sand foundation.  In addition, the site 

grades to the surrounding street frontages which are provided with kerb and 

gutter which can collect overland flow which does not infiltrate on-site. 

 

2.7 Ecological Values 

The site is highly disturbed, with vegetation on the land comprised of managed 

lawns and gardens with primarily ornamental exotic species, fruit and nut trees, 

as well as a few native garden plants.  There are two (2) canary island date 

palms along the Taree Street frontage which are associated with similar palms 

in front of adjoining heritage buildings. 

 

2.8 Existing Development 

The subject land is developed with a church building constructed of brick with a 

sheet metal roof. 

 

2.9 Traffic and Access 

2.9.1 Public Roads 

The site has wide unobstructed frontage to three (3) streets, being Kent Street 

Street (approximately 46m frontage), Peel Street (approximately 50m frontage), 

and Peel Lane (approximately 50m frontage).  There is a narrow concrete 

driveway on the Kent Street frontage which provided occasional vehicle access 

to the church and there are pedestrian access connections at each street 

frontage. 
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The Kent Street frontage of the site is improved with concrete kerb and gutter, 

with a 1.2 – 2 metre wide footpath and has a formed sealed road width of 

approximately 11 metres. 

 

The Peel Street frontage of the site is improved with concrete kerb and gutter 

then a formed sealed road width of approximately 11 metres.  

 

The Peel Lane frontage is also provided with kerb and gutter along the site 

frontage and has a constructed width of approximately 6 metres. 

 

Roads in the area are generally in a grid pattern as set by the original Tuncurry 

Town Plan.  The main traffic flow through the Tuncurry township is from the 

bridge connecting to Forster along Manning Street.  Kent and Peel Streets also 

provide connection for vehicle movements between Tuncurry Woolworths and 

the surrounding road system.  Peel Lane is a local access road providing low 

traffic volume access to residential properties. 

 

2.9.2 Public Transport 

Public transport in the Forster Tuncurry area is limited to bus and taxi services.  

Bus services in the area are provided by Forster Buslines, with a local bus 

service directly passing the site.  Route 303 connects the Tuncurry and Forester 

town centres and Stockland Forster, as well as to Forster Private Hospital and 

the Medical Precinct in central Forster.  The route operates eight (8) times a day 

on weekdays, and three (3) times a day on Saturdays.  There is a bus shelter 

and bus stops located approximately 50 metres north of the site in Peel Street. 

 

2.10 Hazards 

2.10.1 Flooding 

The subject land is identified as being partly located within the flood planning 

area as shown in the following extract from the LEP Mapping. 
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The relevant flood levels for the area are: 

 Current 1% AEP – 2.0m AHD 

 1% AEP 2060 Sea Level Rise – 2.4m 

AHD 

 1% AEP 2100 Sea Level Rise – 2.7m 

AHD 

 Flood Planning Level (2100 1% plus 

500mm free board) – 3.2m AHD 

The levels of the subject land vary between 

approximately 2.80m AHD and 4.04m AHD. 

 

2.10.2 Bushfire 

The subject land is not identified as bushfire prone land on maps held by 

Council and is located over 350 metres from any areas mapped as containing 

bushfire prone vegetation. 

 

2.11 Heritage 

2.11.1 European Heritage 

There are no items of European heritage listed as being present on the land or 

in adjoining areas. 

 

2.11.2 Aboriginal Heritage 

A search of the Aboriginal Heritage Information Management System (AHIMS) 

database has been undertaken and did not reveal any Aboriginal Sites or 

Places on the subject site.  The subject land has been disturbed through past 

activities and would be identified as ‘disturbed land’ under the Due Diligence 

Code of Practice for the Protection of Aboriginal Objects in New South Wales. 
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3. The Proposed Development 

3.1 Demolition 

The existing buildings on the site will be demolished as the initial stage of 

development.  The buildings will be demolished by demolition contractors and 

the site left in a vacant state free of materials for construction to commence. 

 

3.2 Proposed Development Uses 

The proposed development involves a residential flat building providing 35 

residential units. 

 

The following statistics are relevant for the proposal: 

 

Relevant Statistic Proposal 

Site Area 2,366m2 

Gross Floor Area 4,560.8m2 

FSR 1.95:1 

Landscape Area 34% 

Deep Soil Areas 22% 

Maximum building heights above 

existing ground level 

23.46 metres 

 

3.3 Design Drawings 

The development is detailed in designs prepared by Leffler Simes Architects.  A 

full suite of plans has been prepared and submitted with the application. 

 

The designs have been prepared by registered architects and the necessary 

SEPP 65 Design Report and Design Certification have also been prepared by 

the supervising architect and submitted with the development application. 

 

3.4 Residential Accommodation 

Residential accommodation is the primary use of the site and the proposal 

provides seven (7) storeys for residential occupation and use. 

 

The building contains a variety of dwelling types as follows: 
 

 2 bedroom (15 units) 

 3 bedroom (20 units) 

 Total (35 units) 
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Each unit includes open plan living dining and kitchen areas, 

bathrooms/ensuites and laundry facilities. 

 

The unit building is laid out in articulated sections to maximise sunlight access 

and cross flow ventilation.  The building is provided with two (2) lifts and two (2) 

stairs to facilitate access throughout the building. 

 

3.5 Traffic and Access 

The site has three (3) street frontages which are available to provide access into 

the site from the public road system. 

 

Vehicular access to the basement and podium parking areas will be provided 

via a new driveway off Manning Lane.  Pedestrian access will be available into 

the site from Peel Street by way of access path/ramp to facilitate access by 

disabled persons. 

 

Parking within the subject site is provided as follows: 
 

 Basement Parking providing 40 parking spaces 

 Parking at Podium (ground floor) providing 15 spaces 

 Trailer Parking area at ground floor 

 Total – 55 spaces plus Trailer Parking 

 

3.6 Landscape and Open Space 

The subject site does not contain any native vegetation communities and all 

vegetation on the site has been established as part of the urban use of the land. 

 

The site contains a number of trees which are proposed to be removed as part 

of the development, including Umbrella Trees, Slash Pine and small medium 

sized gum trees.  None of the trees are considered to be visually significant 

beyond the immediate area. 

 

The proposal includes landscaping of the site to complement the building and 

create a pleasant streetscape.  This includes the establishment of native trees 

and shrubs around the site perimeter, as well as planting atop the basement to 

enhance communal open space areas and provide visual relief. 
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3.7 Stormwater Sensitive Design Controls 

Stormwater management within the proposed development has been 

undertaken to meet the requirements of Council’s DCP Part 11.  This includes 

the following measures: 
 

 Draining of roof water balcony areas to pits with Enviropod or outlet 

screen and dry sump to capture course sediment, trash and vegetation 

matter and screen finer particulates. 

 Inlet pits and pipe conveyance system 

 Bioretention Basin to accept and treat all stormwater from the collection 

systems. 
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4. Planning Controls and Legislation 

4.1 Environmental Planning and Assessment Act 1979 

4.1.2 Regional Development 

Schedule 4A of the Act describes the types of development for which Regional 

Panels are authorised to act as consent authority for development applications. 

 

The proposed development would be captured as this type of development if it 

fits into the following provisions which would designate it as regional 

development: 
 

3   General development over $20 million 
Development that has a capital investment value of more than $20 million. 

 
The proposed development has a capital investment value of less than  

$20 million and is not identified a regional development. 

 

4.2 State Environment Planning Policy Number 65 – Design 

Quality of Residential Apartment Buildings 

State Environmental Planning Policy Number 65 (SEPP 65) provides certain 

requirements for residential flat buildings.  As required by the Regulations, the 

application must be accompanied by a design verification, from a registered 

architect, that the proposal has been designed in accordance with the design 

quality principles. 

 

The architect for the project has prepared a design quality statement and 

certification for this proposal which addresses the design quality principles and 

certifies that the design quality principles are achieved for the proposal.  The 

following summary of the proposal’s compliance with the ten (10) design 

principles is provided below: 
 

Design Principle Comment 

Context Located in Tuncurry, the proposal responds to the need to 
deliver high quality residential development in this popular 
area. 
 

Its position provides the opportunity to create a building that 
responds to the zoning and can define the character of the 
area as it moves forward. 
 

A combination of articulating architecture and landscaping 
intend to blend the development into a precinct while 
offering the community a recognisable feature. 
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Design Principle Comment 

The development seeks to achieve maximum view aspects 
from the site in a 360 degree structure taking advantage of 
the coastal flat terrain available in the area 

Built Form and 

Scale 

The building seeks to fill a perceived market in the area and 
as such is formed around the large more luxurious level of 
apartment dwelling and design. 
 

With this philosophy in place, the building form is an 
articulated cube base form with fenestration to articulate 
and soften the form. 
 

The main residential entry fronts Peel Street being the 
preferred residential address and is to be defined by a 
suitably scaled entry feature, letter boxes, providing a 
feeling of precinct while maintaining a feel of arrival and 
security.  The full residential area is fenced from the streets 
and surrounding edges fenced and landscaped for safety 
and security. 
 

Balconies are used as elements from the main form of the 
building, with glass and stainless steel balustrades 
fundamentally, with solid sections for privacy at all times 
maintaining casual surveillance and a high quality feel. 
 

Fenestration is also varied with a combination of full height 
and half height windows with spandrels. 
 

An interplay of strong horizontal and vertical elements, such 
as the rectilinear elements with projecting balconies define 
the architectural language of the development 
 

As the development is positioned at a corner, it is important 
to have a high degree of articulation as well as presenting a 
scale suitable to use and activity.  Residential aspects, 
activities and precincts should feel secure and safely 
removed from the day to day activity surrounding the site. 
 

Car parking is in two (2) forms.  While both are accessed 
from the lane the majority of the parking is in the form of a 
basement holding 40 cars while the remainder of the 
parking is at ground level in the form of undercover parking 
for 15 cars including the visitor spaces. 
 

It is important to limit the interaction of the residential and 
traffic, and as such all vehicle access is from Manning Lane 
while residential foot traffic is from Peel Street. 
 

The quality of the development is further highlighted by the 
generous floor spaces, large balconies and the large 
majority of the apartments possess a broad visual aspect of 
the surrounding area with ample daylight across the full 
year. 
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Design Principle Comment 

Density The density of the proposal is in excess of the allowable 
requirements however by nature of the intended offering 
and the perceived market the excess is due more to the 
generous unit design rather a forced attempt to squeeze 
excess units onto the site. 

Sustainability The proposal aims to set desirable benchmarks in 
sustainability, both in construction and in the continuing life 
of the building.  A combination of passive design and active 
sustainable systems are proposed to minimise the 
environmental impact of the building while maximising the 
amenity of the occupants. 
 

These include meeting the requirements of “Basix”, 
provision of substantial areas of soil and planting to assist in 
natural water absorption and runoff and planting of 
appropriate water hardy species. 

 

Features of the ESD inclusions are: 

a) laundry facilities in each apartment and generous 
balconies for drying of clothes; 

b) passive solar design enhances natural heating and 
cooling; 

c) dual aspect corner design and cross through 
apartments enhance natural ventilation, reducing 
electrical output; 

d) solar collection devises contribute to energy input 
from natural sources; 

e) generous window sizes promote natural light usage, 
rather than electrical; and 

f) orientation maximises the available daylight access 
to the apartments with most apartments exceeding 
the SEPP 65 apartment design guide requirements 
of 2 hours per day on the 21st June. 

Landscape The landscape design is appropriate for the local context 
and ensures suitable native species are planted. 
 

Outdoor areas are set up for the quiet recreational of the 
residents.  Due to the design with the residential zone the 
car park basement landscaping of the podium is to be 
carefully considered. To this end the minimum soil depth will 
be provided allowing small planting and lawn.  In order to 
include tall trees and shrubs, areas will be mounded locally 
to provide sufficient depth to foster the growth of the species 
selected. 
 

Areas proposed for common open space will contain 
seating and attractive landscaping providing outdoor 
activities for the residents, play equipment and BBQ 
facilities can also be introduced as seen to meet the 
resident’s requirements. 
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Design Principle Comment 

Landscaping provides privacy and amenity to the occupants 
and integrates the building with its surroundings. 
 

In keeping with the sustainable goals of the development, 
the landscaping proposed will soften the site and create a 
precinct character defining a destination. 
 

Lighting of the landscaped areas will be a major design 
consideration ensuring that all areas are safe and assure 
residents clear visible sight lines at all times. 
 

The landscape plans show the extent and type of species 
as well as the external living areas and how the landscaping 
will integrate and provide a grounding for the residential 
blocks. 

Amenity The proposal provides a high quality environment which 
takes advantage of the best available orientation of the 
residential blocks buildings and the district views. 
 

This, in combination with the generous landscaped setting 
provides an amenity for the residents and the passing public 
as they move around the development irrespective at which 
level the involvement occurs be it residential or passing 
pedestrian. 
 

The proposal sees generous unit sizes with rooms 
compliant or in excess of the minimum requirements with 
room relationships and shapes offering a defined and 
practical function for the user. 
 

Natural ventilation and daylight access are successfully 
achieved with the orientation and unit footprint successfully 
fulfilling the requirements while maintaining a reasonably 
cost effective solution for the development. 
 

Storage, access and services are easily achieved and 
isolation of the activities between all these and the 
commercial/retail areas are such that the security aspects of 
the residential development are not broken. 
 

Units exceed the private open space requirements for the 
unit type and suitable allowances have been made in the 
design to achieve acoustic isolation between units and 
interfacing activities between units. 
 

Ease of access is paramount in the design and has been 
undertaken in such a way that all age groups and varying 
degrees of mobility can move freely across and through the 
development. 

Safety and All people are entitled to feel secure in their own home, as 
such security measures were carefully considered. 
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Design Principle Comment 

Security The first line of security is a perimeter screen that maintains 
visual transparency and runs around the majority of the 
development.  The screen is situated within the vegetation 
of the landscaping to soften its appearance. There are 
secure entries for the block that act as a checkpoint prior to 
gaining access to the security front door of each particular 
apartment. 
 

All apartments have their own outdoor private space 
attached to their apartment, secured adequately and 
separated by landscaping where possible.  Effort has been 
made to ensure sightlines from all parts of the building allow 
for good views of semi obscured spaces within the common 
areas of the site as well as beyond the perimeter fence to 
the streets. 
 

Safety in lighting will be a major element in the formation of 
the parking areas. 

Housing Diversity 

and Social 

Interaction 

The development is responding to a need in the area for 
apartment style accommodation.  It allows a selection of 
housing that caters to all social contexts within this area.  As 
required by code the design endeavours to make 
appropriate units and the access thereto suitable for 
adaptable living. 

Aesthetics Located on a fully exposed site, viewed from four (4) 
directions and from distance, the development can be said 
to be “landmark”.  It has been carefully considered for 
viewing and location from all directions and attempts to 
achieve a well-proportioned and balanced spatial construct. 
 

The consistent architectural language will give it its own 
character and identity and be recognisable to the 
surrounding area. 
 

The building form is tailored to articulate within the site; with 
each facade broken down by elements, forms and colour 
intensity. 
 

The materials and colours selected enhance the 
architectural language of the buildings.  Painted masonry 
surfaces are offset by composite decorative elements. 

 

The Design report includes a Design Quality Verification from the Registered 

Architect for the proposal as required by the Regulations. 

 



© Coastplan Group Pty Ltd    

(16019) Statement of Environmental Effects 27 

Residential Flat Building Peel/Taree Streets, Tuncurry 

 

4.3 State Environmental Planning Policy Number 71 – 

Coastal Protection 

The provisions of State Environmental Planning Policy No. 71 – Coastal 

Protection (SEPP 71) apply to the subject site as the land is located within the 

coastal zone. 

 

The matters for consideration for development applications located in the 

coastal zone are provided in Clause 8 of SEPP 71.  These matters for 

consideration are listed below and discussed in terms of the proposed 

alterations/additions. 
 

Clause Comment 

8(a) Consistent with the aims of SEPP 71. 

8(b) No impact on existing foreshore access arrangements. 

8(c) The site does not present any opportunities for foreshore access. 

8(d) The proposal is for a new residential development containing multi-

storey buildings, within a redeveloping urban area where controls 

encourage this type of building form.  The development of the site in 

the manner proposed is consistent with the planning for the Tuncurry 

town centre and the specific precinct. 

8(e) The proposed development is setback from the foreshore to Wallis 

Lake and does not result in any overshadowing to the foreshore.  

There are no existing public areas which gain views to the foreshore 

over the subject land. 

8(f) The proposed development involves a new residential flat building in 

an area containing existing residential flat development and where 

redevelopment in the manner proposed is encouraged by planning 

controls for the area.  The proposed development will be consistent 

with the planning for the area and will not significantly impact on the 

scenic qualities of the NSW coast. 

8(g) The proposed development is located over land which is disturbed and 

does not contain native vegetation communities or habitats. 

8(h) The proposed development does not impact on any aquatic areas or 

areas of aquatic habitat (mangroves, sea grass, etc). 
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Clause Comment 

8(i) The site is in the middle of an established urban area which does not 

contain wildlife corridors. 

8(j) The site and surrounding area are not subject to any identified coastal 

hazards or processes.  

8(k) The proposed development is setback from the waterway and there is 

unlikely to be any conflict between land–based and water-based 

coastal activities. 

8(l) The majority of the land has been significantly disturbed from past 

activities over the land.  AHIMS Searches have not revealed any 

known Aboriginal Places or sites on the land or surrounding areas. 

8(m) The proposal includes stormwater management to meet Council’s 

controls and provide for treatment of stormwater quality to prevent 

impacts to coastal waterways. 

8(n) The proposed development does not impact on any heritage items or 

culturally significant places. 

8(o) Not applicable. 

8(p)(i) No cumulative impact issues. 

8(p)(ii) The proposed development utilises water and energy efficient design, 

as evidenced in the BASIX certificate for the building. 

 

In relation to the development control provisions in Part 4 of SEPP 71: 
 

 The proposed development does not rely on flexible zone provisions. 

 The proposed development will not have any impact upon the present 

situation with regard to public access to the coastal foreshore.  Similarly, 

there are no aspects of the proposal that will encroach upon or 

overshadow any portion of the coastal foreshore. 

 The development shall be connected to reticulated water and sewerage. 

 The proposed development includes the capture, reuse, and treatment 

of all stormwater generated from the site. 
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4.4 Draft State Environmental Planning Policy (Coastal 

Management) 2016 

This draft SEPP is a consideration under Section 79C as it has been on public 

exhibition but is not finally made.  The provisions of the draft SEPP do not need 

to be strictly complied with, but need to be considered and given due weight. 

 

The SEPP would repeal SEPP 71, SEPP 14 and SEPP 26 and would instead 

provide a consolidated instrument for land in the coastal zone.  The draft SEPP 

was exhibited, along with draft mapping identifying various areas where the draft 

SEPP controls would apply, such as wetland proximity areas, and use areas.  

The maps identify that the site is identified as: 
 

 Coastal Environment Area 

 Coastal Use Area 

 

Clause 14 of the draft SEPP applies to land in the coastal environment area and 

provides: 
 

14 Development on land within the coastal environment area 
(1) Development consent must not be granted to development on land 
that is wholly or partly within the coastal environment area unless the 
consent authority is satisfied that the proposed development: 

(a) is not likely to cause adverse impacts on the biophysical, 
hydrological (surface and groundwater) and ecological environment, 
and 

(b) is not likely to significantly impact on geological and 
geomorphological coastal processes and features or be significantly 
impacted by those processes and features, and 

(c) is not likely to have an adverse impact on the water quality of the 
marine estate (within the meaning of the Marine Estate Management 
Act 2014), in particular, having regard to the cumulative impacts of 
the proposed development on the marine estate including sensitive 
coastal lakes, and 

(d) is not likely to have an adverse impact on native vegetation and 
fauna and their habitats, undeveloped headlands and rock 
platforms, and 

(e) will not adversely impact Aboriginal cultural heritage and places, and 
(f) incorporates water sensitive design, including consideration of 

effluent and 
(g) stormwater management, and 
(h) will not adversely impact on the use of the surf zone. 

(2) In this clause, sensitive coastal lake means a body of water identified 
in Schedule 1. 
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Relative to these matters: 
 

 The application includes stormwater treatment and reuse which will 

result in improvements to water quality in the area. 

 The subject site is comprised of disturbed lands and does not have any 

native vegetation communities or habitat areas. 

 The proposal will not impact on water quality in any marine estate. 

 The proposal does not have any adverse impact on native vegetation, 

fauna or their habitats, headlands or rock platforms. 

 The proposal does not impact on any known Aboriginal sites or places. 

 The proposal includes water sensitive design and includes connection of 

sewer to the MidCoast Water reticulated system. 

 Stormwater is managed in accordance with Council standards and 

results in improvements to stormwater quality from the site and 

surrounding area. 

 The proposal will not impact on the surf zone. 

 

Clause 15 of the draft SEPP provides controls in relation to land in the coastal 

use area as follows: 
 

15 Development on land within the coastal use area 
Development consent must not be granted to development on land that is 
wholly or partly within the coastal use area unless the consent authority: 
(a) is satisfied that the proposed development: 

(i) if near a foreshore, beach, headland or rock platform—maintains 
or, where practicable, improves existing, safe public access to and 
along the foreshore, beach, headland or rock platform, and 
(ii) minimises overshadowing, wind funnelling and the loss of views 
from public places to foreshores, and 
(iii) will not adversely impact on the visual amenity and scenic 
qualities of the coast, including coastal headlands, and 
(iv) will not adversely impact on Aboriginal cultural heritage and 
places, and 
(v) will not adversely impact on use of the surf zone, and 

(b) has taken into account the type and location of the proposed 
development, and the bulk, scale and size of the proposed development. 

 

Relative to the above, the following is noted: 
 

 The site is separated from the foreshore by public roads, private 

development and reserves and there is no opportunity to improve 

foreshore access. 
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 The proposal does not impact on any public views to foreshores and is 

unlikely to result in wind funneling to foreshore areas. 

 The proposal will not impact on scenic amenity of the coast, including 

coastal headlands. 

 The proposal does not impact on any known Aboriginal sites or places.   

 The proposal will not impact on the surf zone. 

 The proposed development involves a residential development as part of 

the Tuncurry town centre and is consistent with the density and scale of 

buildings envisaged for the area. 

 

4.5 Great Lakes Local Environmental Plan 2014 

Great Lakes Local Environmental Plan 2014 (LEP) is the local planning 

instrument applying to the land and provides the main controls in relation to 

permissibility and development standards.   

 

4.5.1 Development Control Table 

Clause 2.3 of the LEP provides that the development control tables for each 

zone are used to determine if development is permissible or prohibited and 

provides that Council must give consideration to the objectives of the zone. 

 

The development control table for the R3 – Medium Density Residential Zone 

provides that all forms of residential accommodation (excluding rural workers 

dwellings) are permissible in the zone.  Residential accommodation includes 

residential flat buildings.  As such, the residential flat building is permissible in 

the R3 zone. 

 

The objectives of the R3 zone are: 
 

Zone R3   Medium Density Residential 
1   Objectives of zone 
•  To provide for the housing needs of the community within a medium density 
residential environment. 
•  To provide a variety of housing types within a medium density residential 
environment. 
•  To enable other land uses that provide facilities or services to meet the day 
to day needs of residents. 
•  To achieve increased population density in locations that support the 
business centre. 
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The proposal provides alternate housing forms in a medium density 

environment in close proximity to the Tuncurry business centre and is consistent 

with the primary objectives of the zone. 

 

4.5.2 Development Standards 

4.5.2.1 Height of Buildings 
 

The Height of Buildings map (extract below) shows that the maximum building 

height control applying to the land is 18 metres, with adjacent areas to the north 

and east having building height controls of 20-30 metres. 

 

 

Figure 4 – Building Height Control Map   [Source: MCC Exponare] 

 

 

Clause 4.3 of the LEP provides: 
 

(2)  The height of a building on any land is not to exceed the maximum 

height shown for the land on the Height of Buildings Map. 

(2A)  Despite subclause (2), the height of a building may exceed the 

maximum height shown for the land on the Height of Buildings Map by 

10% if the land is in Zone R3 Medium Density Residential, Zone R4 

High Density Residential, Zone B1 Neighbourhood Centre, Zone B2 

Local Centre or Zone B4 Mixed Use and the consent authority is 

satisfied that:  

http://www.legislation.nsw.gov.au/fragview/inforce/epi+176+2014+pt.4-cl.4.3+0+N?autoquery=(Title%3D((%22great%20lakes%22)))%20AND%20((Type%3D%22act%22%20AND%20Repealed%3D%22N%22)%20OR%20(Type%3D%22subordleg%22%20AND%20Repealed%3D%22N%22)%20OR%20(Type%3D%22epi%22%20and%20Repealed%3D%22N%22))%20AND%20(%22Historical%20Document%22%3D%220%22)&dq=Document%20Types%3D%22%3Cspan%20class%3D%22dq%22%3EActs%3C%2Fspan%3E,%20%3Cspan%20class%3D%22dq%22%3ERegs%3C%2Fspan%3E,%20%3Cspan%20class%3D%22dq%22%3EEPIs%3C%2Fspan%3E%22,%20Exact%20Phrase%3D%22%3Cspan%20class%3D%22dq%22%3Egreat%20lakes%3C%2Fspan%3E%22,%20Scope%3D%22%3Cspan%20class%3D%22dq%22%3ETitles%3C%2Fspan%3E%22&fullquery=(((%22great%20lakes%22)))&tocnav=y##
http://www.legislation.nsw.gov.au/fragview/inforce/epi+176+2014+pt.4-cl.4.3+0+N?autoquery=(Title%3D((%22great%20lakes%22)))%20AND%20((Type%3D%22act%22%20AND%20Repealed%3D%22N%22)%20OR%20(Type%3D%22subordleg%22%20AND%20Repealed%3D%22N%22)%20OR%20(Type%3D%22epi%22%20and%20Repealed%3D%22N%22))%20AND%20(%22Historical%20Document%22%3D%220%22)&dq=Document%20Types%3D%22%3Cspan%20class%3D%22dq%22%3EActs%3C%2Fspan%3E,%20%3Cspan%20class%3D%22dq%22%3ERegs%3C%2Fspan%3E,%20%3Cspan%20class%3D%22dq%22%3EEPIs%3C%2Fspan%3E%22,%20Exact%20Phrase%3D%22%3Cspan%20class%3D%22dq%22%3Egreat%20lakes%3C%2Fspan%3E%22,%20Scope%3D%22%3Cspan%20class%3D%22dq%22%3ETitles%3C%2Fspan%3E%22&fullquery=(((%22great%20lakes%22)))&tocnav=y##
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(a)  internal lift access will be provided to all levels in the building, and 

(b)  the design of the building is consistent with AS 4299–1995, 

Adaptable housing. 

 

Internal lift access is provided to all levels of the buildings and the proposal 

includes adaptable units meeting the requirements of AS 4299-1995.  

Accordingly, the provisions of subclause (2A) mean that the height controls 

applicable under the clause would be 19.8 metres. 

 

The maximum height of the central highest roof is between 21.90 metres and 

23.46 metres above the existing ground levels.  As such there are parts of the 

proposed upper building which exceeds the maximum building height plane.  

This document includes a submission seeking exception to this development 

standard in accordance with the provisions of clause 4.6 of the LEP. 

 

4.5.2.2 Floor Space Ratio 
 

The Floor Space Ratio Map (extract below) shows that the floor space ratio 

applicable to the site is 1:1, whilst the control for adjacent sites to the north and 

east is either 2:1, or there is no control. 
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Figure 5 – Floor Space Ratio Map   [Source: MCC Exponare] 

 

Clause 4.4 of the LEP provides: 
 

4.4   Floor space ratio 
(1)  The objectives of this clause are as follows: 

(a) to ensure that the scale of proposed buildings is compatible with the 
existing environmental character and the desired future urban character 
of the locality, 

(b) to encourage a diversity of development on land in business zones, 
which is unlikely to prejudice the supply of retail or business floor space 
in those zones, 

(c) to permit a floor space ratio that will provide a transition in built form and 
land use intensity, 

(d) to encourage residential development that is consistent with AS 4299—
1995, Adaptable housing. 

(2)  The maximum floor space ratio for a building on any land is not to exceed the 
floor space ratio shown for the land on the Floor Space Ratio Map. 
 

(2A)  Development consent must not be granted for development on land in Zone 
B1 Neighbourhood Centre or Zone B2 Local Centre unless the development 
includes commercial premises with a floor space ratio of at least: 
 

(a) for land in Zone B1 Neighbourhood Centre—0.3:1, and 
(b) for land in Zone B2 Local Centre—1:1. 

 

(2B)  Despite subclause (2), the floor space ratio for a building on land in Zone R3 
Medium Density Residential or Zone B4 Mixed Business may exceed the floor 
space ratio shown for the land on the Floor Space Ratio Map by 10% if the 
consent authority is satisfied that: 

http://www.legislation.nsw.gov.au/#/view/EPI/2014/176/maps
http://www.legislation.nsw.gov.au/#/view/EPI/2014/176/maps
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(a) lift access will be provided to each level in the building, and 
(b) the design of the building is consistent with AS 4299–1995, Adaptable 

housing. 
 

(2C)  Despite subclause (2), the floor space ratio for development for a purpose 
other than residential accommodation on land in Zone RU5 Village may exceed 
the floor space ratio shown for the land on the Floor Space Ratio Map. 

 

Internal lift access is provided to all levels of the buildings and the proposal 

includes adaptable units meeting the requirements of AS 4299-1995.  

Accordingly, the provisions of subclause (2B) means that the floor space ratio 

controls applicable under the clause would be 1.1:1. 

 

The Gross Floor Area of the development proposal is 4,560.8m2 which results in 

a floor space ratio of 1.95:1.  This document includes a submission seeking 

exception to this development standard in accordance with the provisions of 

clause 4.6 of the LEP. 

 

4.5.3 Clause 4.6 Exceptions to Development Standards 

Clause 4.6 of the LEP provides for exceptions to development standards which 

would allow Council to consider variation of these standards.  Specifically, the 

clause provides: 
 

(1)  The objectives of this clause are as follows:  
(a)  to provide an appropriate degree of flexibility in applying certain 

development standards to particular development, 
(b)  to achieve better outcomes for and from development by allowing 

flexibility in particular circumstances. 
(2)  Development consent may, subject to this clause, be granted for 

development even though the development would contravene a 
development standard imposed by this or any other environmental 
planning instrument. However, this clause does not apply to a 
development standard that is expressly excluded from the operation of this 
clause. 

(3)  Development consent must not be granted for development that 
contravenes a development standard unless the consent authority has 
considered a written request from the applicant that seeks to justify the 
contravention of the development standard by demonstrating:  
(a)  that compliance with the development standard is unreasonable or 

unnecessary in the circumstances of the case, and 
(b)  that there are sufficient environmental planning grounds to justify 

contravening the development standard. 
(4)  Development consent must not be granted for development that 

contravenes a development standard unless:  
(a)  the consent authority is satisfied that:  

(i)  the applicant’s written request has adequately addressed the matters 
required to be demonstrated by subclause (3), and 

(ii)  the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the 

http://www.legislation.nsw.gov.au/#/view/EPI/2014/176/maps
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objectives for development within the zone in which the development 
is proposed to be carried out, and 

(b)  the concurrence of the Director-General has been obtained. 
(5)……. 

 

Relevant to subclause (2), neither Clause 4.3 nor 4.4 is expressly excluded from 

the operation of the clause as detailed in subclause (7) (not reproduced). 

 

The following provides the written request for variation of the development 

standards for height of buildings and floor space ratio. 

 

4.5.3.1 Height of Buildings 

The height of the building is variable in different parts of the development.  The 

following table shows the various heights for various parts of the building. 

 

Development 

Component 

Maximum Building 

Height 

Variance from Height 

limit 

Top of 6th storey 18.70m -1.10m 

Lower skillion level 21.90m +2.10m 

Upper skillion level 23.46 +3.66m 

 

The penthouse level and roof form are located above the 19.8 metres height 

limit. 

 

As a first step in determining if the application of the standard is unreasonable 

or unnecessary in this case, the objectives of the development standard are 

determined.  Clause 4.3 lists the objectives of the development standard as 

follows: 
 

(a)  to ensure that the scale of proposed buildings is compatible with the 
existing environmental character and the desired future urban character 
of the locality, 

(b)  to encourage residential development that is consistent with AS 4299–
1995, Adaptable housing. 

 

In regard to these objectives, the following is noted in relation to the subject site 

and the proposed development: 
 

 The subject land is located at the northern extent of the R3 Medium 

Density Residential Zone and the area subject to the 19.8 metre height 

limitation.  Adjoining areas to the north and east have height controls of 
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22-33 metres.  The scale of the proposed building will act as a transition 

between the two (2) areas and is compatible with the desired future 

character for the area. 

 The top level has been pulled back from the main building envelope in 

key areas reducing scale when viewed from the public viewing points in 

Peel and Kent Streets. 

 The proposed development footprint has been determined to deliver a 

high level of design quality for the units.  The footprint has been broken 

into smaller components which give excellent access to cross flow 

ventilation for the units, and has taken an approach to provide a 

communal open space area for the residents which is open to the sky 

rather than covered with units above.  The effect provides for a much 

higher level of design quality for units, as well as a high level of visual 

interest when viewed from the street.  The approach, however does 

impact on unit yield per floor with the opportunity for a possible unit per 

floor lost.  The top level allows for the creation of three (3) units to assist 

in making this design outcome feasible and possible. 

 The proposed units are highly accessible with adaptable units and 

parking provided, as well as two (2) lifts to facilitate a high level of 

access throughout the building. 

 

The montage below shows the effectiveness of the design in reducing top storey 

bulk and the effectiveness of the open space to the corner in effectively 

reducing building bulk and increasing articulation in the building form. 
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The proposed development is considered to be consistent with the objectives of 

the standard, notwithstanding the non-compliance with the numeric control. 

 

The objectives of the R3 zone have been examined in detail above.  The 

proposal is consistent with the zone objectives and the proposal facilitates 

achievement of the objectives by providing a variety of housing forms. 

 

Given the above discussion, it is submitted that: 

 

 It is unreasonable and unnecessary to maintain the maximum height 

standard in this case as: 
 

o The subject site is in an area of transition where some additional; 

height can be tolerated to allow a better interface with areas 

having a higher control. 

o The top level of the building has been treated to minimise the 

effect of any additional building scale consistent with the control 

objective. 

o The additional units allow delivery of enhanced design quality 

outcomes for the building. 

o The higher building components is located centrally and does not 

result in any significant additional impacts to surrounding areas in 

relation to overshadowing etc. 
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The strict application of the standard is considered unreasonable and 

unnecessary as the proposal will meet the objectives of the control, 

notwithstanding the minor exceedance of building height in this proposal. 

 

In the case of Winten v North Sydney Council 2001 in the Land and 

Environment Court Lloyd J framed questions for assessing a variation to a 

development standard (under SEPP 1 at the time).  The questions are repeated 

below, along with comments on their application to the proposal: 

 
i. Is the planning control a development standard?  

The maximum height of building control is clearly a development 

standard. 

 

ii. What is the underlying object or purpose of the standard?  

 The objectives of the development standard are detailed in the 

clause as: 

 to ensure that the scale of proposed buildings is compatible 

with the existing environmental character and the desired 

future urban character of the locality, 

 to encourage residential development that is consistent with 

AS 4299–1995, Adaptable housing. 

 

iii. Is compliance with the development standard consistent with the 

aims of the Policy, and in particular does compliance with the 

development standard tend to hinder the attainment of the objects 

specified in Section 5(a)(i) and (ii) of the EP and A Act 1979?  

There are no stated aims for Clause 4.6 of the LEP, however the 

proposal is considered to be consistent with the stated aims of the 

LEP.  The proposal gives rise to the highest and best use of land and 

provides for proper management or the Tuncurry town centre by 

encouraging design excellence.  The proposal provides for the 

orderly and economic development of the land, with the design 

outcome providing economic development of the land whilst meeting 

sustainability criteria and design excellence. 

 

iv.  Is compliance with the development standard unreasonable and 

unnecessary in the circumstances of the case? 
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Through other cases, a series of reasons have been identified as to 

why compliance with a development standard may be considered 

unreasonable or unnecessary in the circumstances of a case.  

Preston CJ (Wehbe v Pittwater Council) expressed the view that 

there are five (5) different ways in which an objection may be well 

founded and that approval of the objection may be consistent with 

the aims of the policy (SEPP 1 at the time).  The five (5) ways 

expressed are: 

1. the objectives of the standard are achieved notwithstanding non-

compliance with the standard; 

2. the underlying objective or purpose of the standard is not 

relevant to the development and therefore compliance is 

unnecessary; 

3. the underlying object of purpose would be defeated or thwarted 

if compliance was required and therefore compliance is 

unreasonable; 

4. the development standard has been virtually abandoned or 

destroyed by the Council's own actions in granting consents 

departing from the standard and hence compliance with the 

standard is unnecessary and unreasonable; 

5. the zoning of the particular land is unreasonable or inappropriate 

so that a development standard appropriate for that zoning is 

also unreasonable and unnecessary as it applies to the land and 

compliance with the standard would be unreasonable or 

unnecessary.  That is, the particular parcel of land should not 

have been included in the particular zone. 

 

As discussed, previously, it is considered that the proposed development meets 

the underlying objectives of the control even though not strictly complying with 

the numerical standard. 

 

The following environmental planning grounds support variation of the 

development standard: 
 

o The proposed building height allows for transition between the 

different height control areas. 
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o Whilst greater yield could be achieved if larger floor plates were 

used, rather than providing a large open space area, the design 

outcomes would be inferior and would provide for less 

sustainable units.  The proposal and additional smaller floor plate 

level at the top is considered to deliver design excellence whilst 

maintaining an appropriate visual scale. 

 

Given the above, variation of the height of buildings development standard is 

sought in accordance with Clause 4.6 of Great Lakes LEP 2014. 

 

4.5.3.2 Floor Space Ratio (FSR) 

As a first step in determining if the application of the standard is unreasonable 

or unnecessary in this case, the objectives of the development standard are 

determined.  Clause 4.4 lists the objectives of the development standard as 

follows: 
 

(a)  to ensure that the scale of proposed buildings is compatible with the 
existing environmental character and the desired future urban character of 
the locality, 

(b)  to encourage a diversity of development on land in business zones, which 
is unlikely to prejudice the supply of retail or business floor space in those 
zones, 

(c)  to permit a floor space ratio that will provide a transition in built form and 
land use intensity, 

(d)  to encourage residential development that is consistent with AS 4299—
1995, Adaptable housing. 

 

The subject site is located in an R3 zoned area which has a maximum building 

height that allows buildings up to 19.8 metres, with a floor space ratio of 1.1:1.  

It is noted that there are also other R3 areas which have a maximum building 

height of 13.2 metres and have the same floor space ratio control.  It is 

considered that there is an inconsistency in these controls as while additional 

building levels are permitted, there is no allowance for additional floor space. 

 

The subject site adjoins land which allows 22-33 metre buildings with no control 

on floor space ratio or floor space ratios of 2.2:1 and is capable of achieving 

much higher densities than that proposed.  The additional density for this 

proposal is not significant in this context and transitions between these areas 

and the lower density areas of 3-4 storeys to the west. 
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The objectives of the R3 zone have been examined in detail above.  The 

proposal is consistent with the zone objectives and provides a variety of medium 

density housing forms. 

 

Given the above discussion, it is submitted that: 

 

 It is unreasonable and unnecessary to maintain the FSR standard in this 

case as: 
 

o The floor space ratio controls applying to the land are not 

consistent with the height of building controls. 

o The development density is consistent with the objective to 

transition between higher intensity land uses to lower intensity 

land uses. 

o The proposal is consistent with the objectives of the R3 zone, 

and achieves the objective of maximising this form of housing. 

 

The strict application of the standard is considered unreasonable and 

unnecessary as the proposal will meet the objectives of the control, 

notwithstanding the exceedance of the FSR standard applicable to the land.  In 

addition, the control itself is considered to be inappropriate for the land which 

allows higher buildings and should be subject to a floor space ratio higher than 

that applying to areas where lower buildings are permitted. 

 

In the case of Winten v North Sydney Council 2001 in the Land and 

Environment Court Lloyd J framed questions for assessing a variation to a 

development standard (under SEPP 1 at the time).  The questions are repeated 

below, along with comments on their application to the proposal: 

 

i. Is the planning control a development standard?  

The maximum floor space ratio control is clearly a development 

standard. 

 

ii. What is the underlying object or purpose of the standard?  

The relevant objectives of the development standard are detailed in 

the clause as: 
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 to ensure that the scale of proposed buildings is compatible 

with the existing environmental character and the desired 

future urban character of the locality, 

 to permit a floor space ratio that will provide a transition in built 

form and land use intensity, 

 to encourage residential development that is consistent with 

AS 4299—1995, Adaptable Housing. 

 

iii. Is compliance with the development standard consistent with the 

aims of the Policy, and in particular does compliance with the 

development standard tend to hinder the attainment of the objects 

specified in Section 5(a)(i) and (ii) of the EP and A Act 1979?  

There are no stated aims for Clause 4.6 of the LEP, however the 

proposal is considered to be consistent with the stated aims of the 

LEP.  The proposal gives rise to the highest and best use of land and 

provides for proper management or the Tuncurry town centre by 

maximising residential yield in close proximity to high level town 

centre services.  The proposal provides for the orderly and economic 

development of the land, with the design outcome providing 

economic development of the land whilst meeting sustainability 

criteria and design excellence. 

 

iv.  Is compliance with the development standard unreasonable and 

unnecessary in the circumstances of the case? 

Through other cases, a series of reasons have been identified as to 

why compliance with a development standard may be considered 

unreasonable or unnecessary in the circumstances of a case.  

Preston CJ (Wehbe v Pittwater Council) expressed the view that 

there are five (5) different ways in which an objection may be well 

founded and that approval of the objection may be consistent with 

the aims of the policy (SEPP 1 at the time).  The five (5) ways 

expressed are: 

1. the objectives of the standard are achieved notwithstanding non-

compliance with the standard; 

2. the underlying objective or purpose of the standard is not 

relevant to the development and therefore compliance is 

unnecessary; 
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3. the underlying object of purpose would be defeated or thwarted 

if compliance was required and therefore compliance is 

unreasonable; 

4. the development standard has been virtually abandoned or 

destroyed by the Council's own actions in granting consents 

departing from the standard and hence compliance with the 

standard is unnecessary and unreasonable; 

5. the zoning of the particular land is unreasonable or inappropriate 

so that a development standard appropriate for that zoning is 

also unreasonable and unnecessary as it applies to the land and 

compliance with the standard would be unreasonable or 

unnecessary.  That is, the particular parcel of land should not 

have been included in the particular zone. 

 

As discussed, previously, it is considered that the proposed development meets 

the objectives of the control to provide for a transition for built form use and 

intensity even though not strictly complying with the numerical standard.  

Further, it is considered that the development standard in this case is not 

appropriate for the site which has a higher building height control and 

compliance with the standard would therefore be unreasonable or unnecessary. 

 

 The following environmental planning grounds support variation of the 

development standard: 
 

o Consistent with the objectives of the control, the proposal 

provides for a transition of land use and intensity between the 

medium density zone and adjoining areas with much higher 

densities. 

o The site encourages higher building forms, and requires higher 

floor space ratios to facilitate this outcome. 

o The site is highly suitable for this form of development and 

maximising development yield where appropriate should be 

encouraged. 

 

Given the above, the proposed variation of the floor space ratio development 

standard is sought in accordance with Clause 4.6 of Great Lakes LEP 2014. 
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It is noted that the concurrence of the Director General can be assumed in 

relation to variation of these standards as detailed in the planning circular  

PS 08-003 – Variations to Development Standards. 

 

4.5.4 Miscellaneous Provisions 

4.5.4.1 Clause 5.5 – Development Within the Coastal Zone 

Clause 5.5 of the LEP provides certain considerations for development in the 

Coastal Zone and contains similar considerations to those contained in  

SEPP 71 and the Draft Coastal Protection SEPP which have been previously 

discussed. 

 

In relation to the matters listed in the clause, the following is noted: 
 

 The subject site does not have any significant ecological values present 

on the site and results in improvements to water quality. 

 The proposal protects natural and cultural values and results in 

significant benefits to the economic attributes of the NSW coast by 

supporting and meeting housing objectives and strategies. 

 The site does not present any opportunities to enhance foreshore 

access. 

 The site is not susceptible to coastal hazards, including allowance for 

climate change effects. 

 The proposal does not impact on foreshore amenity and does not affect 

scenically significant areas. 

 The proposal does not impact on rock platforms, beaches, etc. 

 The proposal does not directly impact on any marine environments and 

results in improvements to water quality. 

 The proposal does not impact on scenic features such as undeveloped 

headlands, etc. 

 The subject site does not contain any known Aboriginal Places or Sites. 

 

4.5.5 Additional Local Provisions 

4.5.5.1 Clause 7.1 – Acid Sulfate Soils 

Clause 7.1 of the LEP provides controls in relation to Acid Sulfate Soils and 

applies where lands are mapped as Class 1-5 on the Acid Sulfate Soils Maps.  
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As discussed, the subject land is mapped as Class 3 on the Acid Sulfate Soils 

Planning Maps.  The provisions of the clause require investigation of Acid 

Sulfate Soils where development is likely to disturb soils more than 1 metre 

below the existing ground surface.  The Geotechnical Assessment undertaken 

has included Acid Sulfate Soils screening and has determined that the soils on 

the land are not actual or potential Acid Sulfate Soils.  As such, an Acid Sulfate 

Soils Management Plan is not required. 

 

4.5.5.2 Clause 7.3 – Flood Planning Area 

Clause 7.3 of the LEP provides controls which apply to land located within the 

flood planning area and would be applicable to the subject land. 

 

The operative provisions of the clause provide: 
 

(3)  Development consent must not be granted to development on land to 
which this clause applies unless the consent authority is satisfied that the 
development: 
(a) is compatible with the flood hazard of the land, and 
(b) will not significantly adversely affect flood behaviour resulting in 

detrimental increases in the potential flood affectation of other 
development or properties, and 

(c) incorporates appropriate measures to manage risk to life from flood, and 
(d) will not significantly adversely affect the environment or cause avoidable 

erosion, siltation, destruction of riparian vegetation or a reduction in the 
stability of river banks or watercourses, and 

(e) is not likely to result in unsustainable social and economic costs to the 
community as a consequence of flooding. 

(4)  In determining a development application for development on land to 
which this clause applies, the consent authority must have regard to the 
following matters: 
(a) the intended design life and scale of the development, 
(b) the sensitivity of the development in relation to future effective self-

evacuation of the land, and if that is not possible, the low risk occupation 
in time of flood, 

(c) the potential to modify, relocate or remove the development. 

 

Relevant to the matters under subclause (3), the following is noted: 
 

 The areas of the site subject mapped as being within the flood planning 

area are limited to areas at the northern and western fringes of the site.  

No development is proposed over these parts of the site, other than 

landscaping etc. 

 The proposal will not involve any works which would significantly impact 

on flood behavior in the area. 
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 All habitable areas are located above the design flood planning level and 

there is safe access from site to flood free areas.  The basement carpark 

is located below ground level and below the design flood levels; however 

these areas are tanked and levied so that there would be no entry of 

flood water to these areas in the 1% AEP design flood. 

 The proposal will not impact on riparian areas or other sensitive areas.  

Erosion and Sediment Controls will be implemented during construction. 

 The proposal incorporates appropriate safeguards to protect persons 

and property in the event of a flood event and would not result in 

additional social or economic costs to the community as a result of 

flooding. 

With regard to subclause (4), the following is noted: 
 

 The proposal has a long design life and is medium scale.  The proposal 

incorporates safeguards to protect life and property as required by 

Council’s controls. 

 The development on the site can be easily evacuated and with direct 

vehicular and pedestrian connection to flood free areas. 

 As the development has been designed to address flooding, there would 

be no necessity to modify, relocate, or remove the development to 

address flood issues. 

 

 

 

 

4.5.5.3 Clause 7.5 – Stormwater Management 

Clause 7.5 of the LEP provides controls in relation to stormwater management 

and provides: 
 

(2)  Development consent must not be granted to development on any land 
unless the consent authority is satisfied that the development: 
(a) is designed to maximise the use of water permeable surfaces on the land 

having regard to the soil characteristics affecting on-site infiltration of 
water, and 

(b) is designed to minimise the use of impervious surfaces on the land, 
directing run off to piped drainage systems and waterways, and 

(c) is designed to integrate water sensitive design measures, including 
stormwater, groundwater and waste water management, to minimise 
environmental degradation and to improve the aesthetic and recreational 
appeal of the development, and 
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(d) incorporates an appropriately managed and maintained stormwater 
management system that will maintain or improve the quality of 
stormwater discharged from the land, and 

(e) includes, if practicable, on-site stormwater retention for use as an 
alternative supply to mains water, groundwater or river water, and 

(f) avoids any significant adverse impacts of stormwater runoff on adjoining 
properties, native bushland, groundwater, wetlands and receiving waters, 
or if that impact cannot be reasonably avoided, minimises and mitigates 
the impact. 

 

In relation to these matters, the following is noted: 
 

 The proposal utilises water sensitive design to provide for rainwater 

collection and stormwater treatment and improvement. 

 The proposal does not impact on areas of bushland or wetland, and 

includes stormwater management so that there is improvement to 

stormwater quality consistent with the requirements of Council. 

 

4.6 Great Lakes DCP 2014 

Great Lakes Development Control Plan 2014 (DCP) provides development 

controls for various forms of development in the former Great Lakes local 

government area.  The DCP provides 15 Parts that provide controls in relation 

to various development issues, as well as site specific plans provided in  

Part 16. 

 

The following Parts of the DCP would be relevant to the proposed development: 
 

 Part 3 – Character Statements 

 Part 4 – Environmental Considerations 

 Part 6 – Residential Apartment Buildings, Mixed Use Development and 

Business Premises. 

 Part 10 – Car Parking Alternative and Active Transport 

 Part 11 – Water Sensitive Design 

 Part 13 - Landscaping and Open Space 

 Part 14 – Waste Management 

 

4.6.1 Part 3 – Character Statements 

The subject land is located in the Tuncurry Town Centre precinct known as the 

Bent and Peel Street Precinct.  The character statement for this precinct is: 
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This precinct includes both medium density and mixed use areas. It is 

anticipated the mixed use area on Peel Street between Kent and South 

Streets will include commercial office space adjoining the CBD.  

 

Bent Street will retain its residential character, as well as its role as the 

alternative north-south vehicle connection. With avenue tree planting and a 

more consolidated and uniform built edge and frequent front gates, the 

street space will be better contained and passive surveillance improved.  

 

The street edge of buildings on Bent Street will have to consider the 

possibility of growing vehicle traffic over time. Careful fence and garden wall 

design that helps reduce noise without disconnecting the residence with the 

street (passive surveillance) will be a feature of the locale.  

 

Large trees and substantial vegetation in the rear part of sites in this 

precinct will help to screen properties across lanes and back fences and 

help to establish an visual environment of ‘shared landscape’. Special 

consideration will be given in this regard to locations where commercial and 

residential buildings are adjacent. Developers of commercial buildings will 

share responsibility for establishing screening vegetation with their 

residential neighbours. 

 

The proposed development is not located in the mixed use area or along Bent 

Street and does not contain any significant trees.  It is considered, however, that 

Kent and Peel Streets are similar to Bent Street in terms of traffic loads, as it is 

a route that is commonly used to access Tuncurry Woolworths and the bridge.  

Whilst living areas of units and bedrooms face these street frontages, the design 

incorporates large projecting balconies which shield the indoor spaces from 

traffic noise etc. 

 

4.6.2 Part 4 – Environmental Considerations 

4.6.2.1 Flooding 

This part of the DCP provides the Council’s requirements in relation to 

development in flood prone areas: 
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The DCP provides controls in relation to subdivisions and buildings.  The 

proposed controls in relation to buildings are relevant to this proposal.  The 

controls are:  
 

Building Controls 

Any building partly or wholly constructed below the 2100 flood planning 

level, must be certified by a structural engineer to demonstrate that the 

building and associated structures have been designed to withstand flood 

forces exerted by the 2100 1% AEP flood. 
 

New Buildings  

1. New buildings are to be designed and located entirely outside of the 

2100 flood planning area wherever possible. 

2. New buildings are to be designed with habitable floor levels above 

the 2100 1% AEP flood planning level. 

3. In circumstances where construction of a new building at the 2100 

1% flood planning level is likely to have an adverse impact on the 

adjoining property or the visual amenity of the location, a variation 

may be sought. If supported by Council, the new building may be 

designed with habitable floor levels above the 2060 1% AEP flood 

planning level. 
4. Vehicle access to new buildings is to be designed to so that ingress 

and egress from the site is provided above the 2100 1% AEP flood 

planning level.  

 

With regard to these controls, the following is noted: 
 

 The 2100 Flood Planning level is 3.2m AHD.  Most of the site is located 

above this level and the proposed development is located on parts of the 

site above this Flood Planning Level. 

 All habitable floor levels are located above the Flood Planning level of 

3.2m AHD (minimum 3.5m AHD). 

 The basement parking area is located below the flood planning area, 

however, consistent with the advice provided by the Development 

Assessment Panel of Council, the driveway and basement surrounds are 

above 2.7m AHD to prevent entry of flood water up to the 1% AEP flood 

(2100). 

 Pedestrian egress from the site is available via a flood free area. 

 

http://online.greatlakes.nsw.gov.au/Pages/Plan/Book.aspx
http://online.greatlakes.nsw.gov.au/Pages/Plan/Book.aspx
http://online.greatlakes.nsw.gov.au/Pages/Plan/Book.aspx
http://online.greatlakes.nsw.gov.au/Pages/Plan/Book.aspx
http://online.greatlakes.nsw.gov.au/Pages/Plan/Book.aspx
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4.6.3 Part 6 – Residential Apartment Buildings Mixed Use Development 

and Business Premises 

This chapter provides the controls for medium and high density residential 

development, mixed use, and business premises.  The following table discusses 

controls that are relevant to the proposal: 

 

DCP Matter DCP Control Compliance of Proposal 

General 

Building Design 

Provides a series of controls for 

design quality and to ensure 

that development responds 

appropriately to the context of 

the site. 

The proposed design has been 

undertaken by a registered 

architect and has addressed 

design quality principles and 

also meets the DCP 

requirements. 

Pedestrian 

Amenity – 

Street Address 

 Active ground floor uses 

should be located at same 

level as footpath. 

 Residential developments are 

to have clear entry points. 

 The pedestrian entry from 

Peel Street is clear/defined. 

Pedestrian 

Amenity - 

Awnings 

 Awnings are to be provided 

over building entries for 

legibility and weather 

protection for pedestrians. 

 Awnings should be 3-3.5m 

above footpath level and be 

drained internally and not 

interfere with street trees. 

 The proposal is not part of 

commercial streetscapes and 

awnings over footpaths are 

not proposed. 

 An awning is proposed over 

the building entrance meeting 

the DCP controls 

Pedestrian 

Amenity - 

Pedestrian 

Access 

 Main entry points should be 

highlighted. 

 Provide suitable disabled 

access for the building. 

 The pedestrian access is 

clearly highlighted. 

 Disabled access is provided 

throughout the building and an 

access from Peel Street is 

suitable for use by disabled 

persons.  Disabled parking 

spaces are also provided in 

the basement and podium 

parking areas. 

Pedestrian 

Amenity - 

 Vehicle entry points should 

not occupy any more than 

 The vehicle access points 

occupy approximately 12% of 
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DCP Matter DCP Control Compliance of Proposal 

Vehicle Access 25% of a frontage. 

 Vehicular entry points should 

be integrated in building 

design. 

 Doors limiting access to 

parking areas should be a 

minimum 6m from the site 

frontage. 

the lane frontage. 

 Vehicle Access is integrated 

into the development design. 

 The garage door to restrict 

access to parking areas is 

located approximately  

25 metres from the site 

frontage,  

Pedestrian 

Amenity – 

Safety and 

Security 

Incorporate CPTED principles 

in access design to address 

safety of persons. 

The pedestrian access is open 

and provided with good 

surveillance from the street and 

with the development.  Access 

control is provided throughout 

to restrict access to other areas 

within the site. 

Building 

Configuration – 

Adaptable 

Housing 

10% of dwellings should be 

designed as adaptable 

housing. 

More than 10% (approximately 

28%) of the dwellings have 

been designed to be adaptable 

and lift access is incorporated 

throughout the building with 2 

lifts provided to enhance 

access. 

Building 

Configuration – 

Dwelling 

Layout and Mix 

 Provide a mix of apartments 

as follows: 

- Min. 15% Studio 

- Min. 15% 1 bedroom 

- Min. 40% 2 bedroom 

- Min. 15% 3 bedroom 

 Apartments should have 

minimum floor areas of: 

- 2 bedroom 70m2 

- 3 bedroom 95m2 

 There are no studio 

apartments within the 

development  The mix of 

apartments is: 

- 43% 2 bedroom 

- 57% 3 bedroom 

Whilst there are no 1 bedroom 

units, the developer’s 

research of the market has 

found that there is minimal 

demand for this product from 

local buyers. 

 The internal floor areas of the 

different units are: 
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DCP Matter DCP Control Compliance of Proposal 

- 2 bedroom – 102-108m2 

- 3 bedroom – 110-155m2 

Building 

Configuration – 

Ceiling Heights 

Provide ceiling heights as 

follows: 

- Ground floor minimum 3.3m 

- 2.7m for habitable rooms 

- 2.4m for non-habitable rooms 

Ceiling heights within the 

proposed development are: 

- Ground floor – 2.7 - 2.9m 

- Residential – 2.7m 

Building 

Configuration 

Storage 

Provide storage as follows: 

- 2 bed unit 4m2 

- 3 bed unit 5m2 

50% of storage should be 

provided in units. 

Storage is provided for each 

unit in the form of storage 

lockers in the basement, and 

internal storage within the units, 

exceeding the DCP 

requirements. 

Building 

Configuration – 

Basements and 

Podiums 

 Basement podium must not 

be located more than 1 metre 

above ground level. 

 The top of the basement 

podium is located less than  

1 metre above existing ground 

level, and in generally located 

at or below existing ground 

levels. 

Building 

Configuration – 

Facade 

Articulation 

 Façade is to be articulated to 

provide visual interest. 

 No single wall plane should 

exceed 20m2 

 The top storey should be 

setback from the levels 

below. 

 The facades of the building to 

the street frontages are highly 

articulated in meeting the 

controls. 

 The top level of building has a 

reduced footprint to enable a 

setback from the levels below. 

Building 

Configuration – 

Roof Design 

 Maximum building height 

shall be no more than 5.5 

metres above the topmost 

floor. 

 Roof top structures, etc., shall 

be incorporated into the roof. 

 The maximum building height 

above top floor level is 4.3m  

 The lift tower is concealed 

within the upper roof form.   

Building 

Amenity – 

Acoustic 

Design should consider 

acoustic privacy within the 

development and between 

There are no acoustic privacy 

issues between the site and 

adjoining areas. 
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DCP Matter DCP Control Compliance of Proposal 

Privacy adjoining sites. 

Building 

Amenity - Solar 

Access and 

Overshadowing 

 At least 75% of apartments 

receive 3 hours of sunlight 

(9am-3pm) to living rooms in 

mid-winter. 

 Residential buildings and 

adjacent open space must 

receive 3 hours of sunlight 

from 9am – 3pm on the winter 

solstice. 

 71% the proposed units 

receive the required sunlight.  

All units receive some 

sunlight, however, all units 

achieve heat and energy 

rating requirements of BASIX. 

 Shadow diagrams show that 

the midwinter shadows effect 

the existing property to the 

south.  The shadow diagrams 

show that the rear yard 

receives sunlight in the 

morning hours.  The dwelling 

is not oriented to take 

advantage of northerly aspect 

and there are no large 

windows etc in the northern 

face of the building. 

Building 

Amenity – 

Natural 

Ventilation 

 Residential apartment depth 

should be between 10-18m 

(shortest distance). 

 Apartments should have a 

maximum depth of 21m from 

edge of balcony. 

 60% of apartments should 

have cross flow ventilation. 

 Kitchens should have natural 

ventilation. 

 Apartment depth is generally 

no more than 14 metres.  

 All apartments have building 

depth of less than 21 metres 

from balcony edge. 

 100% of units achieve 

ventilation compliance. 

 All kitchens in apartments are 

part of an open plan with 

access to the balconies 

providing natural ventilation. 

Building 

Amenity – Site 

Facilities and 

Servicing 

The following should be 

provided: 

 Mailboxes 

 Single antennae/dish for 

communications/television. 

 Mail boxes are provided at the 

pedestrian entrance off Peel 

Street. 

 A single antennae/dish can be 

provided for the building. 

Building All new residential development The required BASIX certificate 
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DCP Matter DCP Control Compliance of Proposal 

Performance to meet BASIX requirements. has been received. 

Minimum 

Allotment 

Frontages 

A minimum site width of 30 

metres is required. 

The site has 3 frontages with 

46-50m frontages existing. 

Building Depth 

and Bulk 

 Maximum Building depth -  

18 metres. 

 Gross Floor area of top level 

should be 60% of level below. 

 Whilst overall building depth is 

greater than 18m on places, 

the articulated apartment 

design means that effective 

building depth is less than  

18 metres. 

 The gross floor area of the top 

level is approximately 59% of 

the floor area below. 

Primary Street 

Setbacks 

 Peel Street Front building 

setback of 4.5m – 6m 

 Taree Street Setback Kent 

Street Setback 4.5m 

 Peel Street Podium setback of 

7-8 metres. 

 Kent Street Podium setback  

5-8 metres. 

Side and rear 

Setbacks 

 6m where balconies face 

boundary with residential 

building. 

 1.5m where non habitable 

rooms face boundary. 

 The only common boundary 

to south does not have 

balconies facing the 

boundary and has a 9 metre 

setback, which is also 

consistent with setback 

requirement for buildings 

over 3 stories in the high 

density residential zone. 

 

Ground level 

Uses 

 Provide non-residential uses 

at ground floor where 

relevant. 

 Large Communal Open 

Space provided at Ground 

Floor Level. 

 

The proposed development is considered to be generally consistent with 

controls provided in Part 6 of the DCP. 

 

4.6.4 Part 10 – Car Parking Alternative and Active Transport 

This part of the DCP provides requirements for car parking, as well as provision 

of bike parking. 
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The parking required for the residential development under the DCP is: 
 

 2 bedroom units (1.2 spaces per unit) – 18 spaces 

 3 bedroom units (1.5 spaces per unit) – 30 spaces 

 Visitor Spaces (0.2 per unit) – 7 spaces 

 Resident and Visitor Parking – 55 spaces 

 Trailer spaces (0.125 per unit) – 4.4 spaces 

 

The proposed development provides 55 parking spaces in the basement and on 

the ground floor parking area for residents and visitors.  An area for trailer 

parking has been provided, however, designated trailer spaces have not been 

shown as the area for parking of different trailers varies considerably (small box 

trailer versus caravan/boat.  The proposed trailer parking area provides for a 

variety of trailer sizes to be parked at site. 

 

There is a large supply of on-street parking available for the site along Peel and 

Kent Street frontages of the site and the proximity to the town centre, providing 

for excellent access to services and public transport, potentially reducing the 

need for car use.  Whilst the DCP calls for trailer parking spaces, the usual 

constraints for access of residential flat building parking areas, makes parking 

for trailers somewhat difficult via ramps and tight turning circles.  The trailer 

parking area provided at ground level would enable parking of smaller trailers 

which could be unhooked from vehicles and manoeuvred by hand into spaces.  

The proposed development is focussed toward permanent residents, rather than 

tourist and trailer parking for resident vans/boats would be more appropriate at 

commercial van/boat storage yards which are becoming more common in the 

area.  As such, it is considered the parking provision is suitable for the proposed 

development. 

 

The proposal also provides a high level of alternate transport options, with 

excellent bike storage and parking for residents and guests.  In terms of bike 

parking, secure bike parking is included for each unit with a basement storage 

area.  In addition, bike rails are provided at the ground level for visitors in 

excess of the DCP requirements. 
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It is considered that the on-site parking provided is sufficient to meet the parking 

requirements for the proposed development. 

 

4.6.5 Part 11 – Water Sensitive Design 

This part of the DCP provides the Council’s controls in relation to management 

of stormwater and, in particular, stormwater management.  The subject land is 

defined as a Large Scale development (involving development of a site over 

2,000m2 in area). 

 

The proposed development would be described as an existing urban area under 

the DCP and would be subject to the following targets: 
 

 Gross Pollutants – 90% reduction 

 Total Suspended Solids – 80% reduction 

 Total Phosphorous – 60% reduction 

 Total Nitrogen – 45% reduction 

 

As per the requirements for Large Scale Development sites, the development 

application has been accompanied by a water sensitive design strategy, which 

includes modelling of stormwater using the Model for Urban Stormwater 

Improvement Conceptualisation (MUSIC), which has shown that the proposal 

achieves the following criteria: 

 

Proposed DCP Requirement Achievement 

Gross Pollutants 90% Reduction 99.2% Reduction 

Total Suspended 

Solids 

80% reduction 81.5% reduction 

Total Phosphorus 60% reduction  61.0% Reduction 

Total Nitrogen 45% Reduction 53.4% Reduction 

 

The proposed stormwater treatment will meet the requirements of Council’s 

DCP Controls. 
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4.6.6 Part 13 – Landscape and Open Space 

This Part of the DCP provides the controls in relation to the provision of open 

space and landscape areas for development.  Part 13.2 provides the controls for 

Open Space and landscaping as follows: 

 

Communal Open Space 

 Provision of 10m2 of communal open space per residential dwelling – 

formal communal open space meets this requirement, with a large open 

area, improved for resident enjoyment. 

The proposal provides 324m2 of Ground level communal open space which is 

considered that the communal areas provided meet the objectives of the DCP 

by providing residents with active and passive recreational opportunities.  The 

opportunities are further enhanced by the connectivity with the large open space 

areas along the frontages to Peel and Taree Streets. 

 

Private Open Space 

 Private Open Space must be provided to each unit in the form of a 

balcony, courtyard or terrace – each unit is provided with a balcony or 

terrace. 

 Private Open Space areas for above ground dwellings must have an 

area of 12m2, with a minimum dimension of 2m.  Each unit has a balcony 

in excess of 12m2 in area with the balconies 2m wide. 

 Private Open Space shall be directly accessible from a living area – all 

balconies are accessed directly from the open plan living areas. 

Landscape Design 

 Developments must provide high quality landscape design – the 

landscaping design has been undertaken by Paterson Design Studio, 

Landscape Architects with high quality landscape treatment for the 

public and private areas. 

 Site landscaping should be no less than 40% of the site area – because 

of the very narrow definition of landscape area (planted and turfed 

areas), much of the communal open space is not included even though it 

is the appropriate landscape treatment for that domain.  As such, the 

landscape area provided represents 34% of the site area.  It is, however, 

considered that the landscape approach undertaken is appropriate for 
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the site.  It should also be noted that the proposal includes extensive 

landscaping around the site perimeter and provides for retention of the 

landscape context of the large nature strips. 

 Landscaping is to be designed in conjunction with stormwater drainage 

requirements – the landscaping design has been carefully integrated 

with stormwater management for the site. 

 

Deep Soil Zones 

 Deep Soil Zones shall comprise 20% of the site area.  The proposal has 

22% of the site as deep soil zone, exceeding this control. 

4.6.7 Part 14 – Waste Management 

This part of the DCP seeks to ensure that waste management is considered in 

development design, so that suitable facilities are in place to enable garbage to 

be collected, stored and picked up within a development. 

 

The DCP provides that the Site Waste Minimisation Template form provided by 

Council can be completed.  Given the size of the proposed development and the 

uses on the site, this template may not be appropriate for this development.  

The matters dealt with in the template are, however, discussed below: 

 

Construction Waste Generation 

During construction waste generation, the following measures will be employed: 
 

 Sand and soils generated by excavation of the basement carparks will 

be taken from the site for use as fill on other construction sites (where 

acceptance of fill has been approved by Council). 

 All excess materials from construction will be returned to the supplier or 

recycled where possible. 

 Any waste materials (packaging, etc) will be collected in skip bins at the 

site and taken away by a waste contractor for disposal at a licensed 

waste management centre. 

 Any opportunity for separation of recyclable materials in construction 

waste will be examined and separate collection of recyclable materials at 

the site will be provided. 

Waste Management and Collection 
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The development will have a large garbage room which is located at ground 

level.  The room allows for housing of large bulky bins to deal with different 

waste streams and residents will access the room for disposal of their various 

waste. 

 

The garbage room connects directly to the adjoining laneway, where contractors 

can collect bins as necessary. 
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5. Likely Environmental Impacts 

5.1 Context and Setting 

The proposed development involves a new residential flat building within a 

medium density residential area which contains numerous residential flat 

buildings ranging between 4 and 9 storeys.  The area has been identified for 

future development consistent with the proposal.  The proposed building is 

considered to be consistent with the existing and desired future character of the 

area. 

 

The site is located adjacent to the Tuncurry Central Business District and 

provides a density of population with a close walking distances to services and 

facilities, as well as connected to public transport.  Such outcomes are 

consistent with the desired character for the area. 

 

5.2 Geotechnical 

The geotechnical aspects of the site have been examined in detail by Regional 

Geotechnical Solutions, and a copy of their geotechnical assessment for the site 

has been submitted with the development application.  The assessment 

examines the site conditions, geotechnical constraints, water tables and 

dewatering issues, infiltration rates, acid sulphate soils, and soil aggressivity; 

and makes recommendations for foundation/footing design and earthquake 

factors. 

 

The assessment has found: 
 

 The site is located on relic sand dune deposits which are comprised of 

deep sands, greater than 10 metres deep over the site. 

 Groundwater levels on the site vary between 3.1 metres and 4.3 metres 

below the existing surface. 

 Basement construction is unlikely to encounter groundwater. 

 Excavation would result in temporary 2:1 batters and some form of sheet 

piling would most likely be required for basement construction. 

 Infiltration rates are very high, allowing for on-site infiltration of 

stormwater as necessary. 

 The soils were found to be non-aggressive to steel and mildly to  

non-aggressive to concrete. 
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 The soils are not Actual or Potential Acid Sulfate Soils. 

 Foundation options include stiffened raft slabs or piles to underlying 

dense sands. 

 Design factors for earthquake factors at Forster are Subsoil Class (De) 

Deep So il Sit e and  a sit e Hazard  Fact o r  (Z) o f  0.08. 

 

5.3 Ecological Impacts 

The subject site is entirely comprised of managed lawns and gardens and does 

not contain any native vegetation communities or significant habitat features.  

The proposed development is unlikely to impact on any ecological values in the 

area.  The landscape plan for the development provides native trees and shrubs 

which may provide nectar resources for native fauna. 

 

5.4 Aboriginal Heritage 

The following review has been undertaken using the due diligence Code of 

Practice for the Protection of Aboriginal Objects in NSW.  Use of the due 

diligence code is not mandatory but is used to determine if further assessment 

of Aboriginal heritage is warranted.  The due diligence code provides a series of 

steps for undertaking due diligence assessment, which has been followed in this 

case. 

 

With regard to the first step, the proposal will involve ground disturbance so the 

next step is to consider Step 2a. 

 

Step 2a requires the undertaking of an AHIMS search.  An AHIMS search did 

not identify any Aboriginal site or places within the subject site, or adjoining 

areas. 

 

Step 2b of the due diligence process involves consideration of whether there are 

any landscape features indicating a likelihood of the presence of Aboriginal 

objects, where the land is not ‘disturbed land’.  The subject site is ‘disturbed 

land’ as defined by the code.  In these circumstances, the code provides that 

activity could proceed but that work must stop if any Aboriginal objects are 

found during construction works. 
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5.5 Hydrological Impacts 

As discussed, whilst the land is partly identified within the Flood Planning area, 

however, no part of the development is located in identified areas.  The 

development of the proposal is consistent with the Council’s DCP controls. 

 

The proposed development on the land will be connected to MidCoast Water’s 

reticulated water supply system for the area to provide potable water for the 

development.  All sewage wastes from the development will be drained to the 

existing MidCoast Water reticulated sewerage system. 

 

Stormwater management on the site utilises an approach which provides for the 

effective collection, treatment, and conveyance of stormwater flows from the 

development.  The system is detailed within the stormwater management 

concept submitted with the development application.  The system provides for 

improvement in the quality of stormwater from the site in accordance with 

Council’s controls.  Post development stormwater flow rates have been 

modelled and are less than the pre-developed flow rates for critical storms. 

 

5.6 Privacy/Overshadowing Impacts 

As discussed, shadow diagrams have been prepared for the proposal, which 

shows the impact of shadows cast in mid-winter.  The shadows cast by the 

proposed building between 9am and 3pm in mid-winter do impact on the 

adjoining property to the south.  The two (2) residential buildings on this land do 

not contain large north oriented windows, and they do not appear to be living 

areas oriented to the north that would be affected.  The rear yard outdoor space 

in the central parts of the site still received morning sun and the impacts to this 

dwelling are generally considered acceptable with residential standards. 

 

It is also noted that the subject land is similarly zoned to the subject site and 

would most likely be redeveloped into higher density residential uses in the near 

future.  The large setback from this boundary (approximately 9 metres) is 

greater than the 6 metre control specified for medium density residential areas 

and combined with the east west orientation of the adjoining lot provides ample 

opportunity for future residential development on the adjoining land to obtain 

high levels of sunlight access. 
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The separation between residential units and balconies within the development 

is appropriate to maintain visual and acoustic privacy.  The 9 metre common 

boundary setback meets of minimum setbacks to maintain privacy with existing 

and future development on adjoining land. 

 

5.7 Traffic and Access 

As discussed previously, parking numbers provided for the development are 

generally in accordance with the requirements of the DCP.  Trailer parking is 

provided as a flexible arrangement, rather than allocated spaces, which is 

considered suitable, given the difference in trailer size which can occur. 

 

Vehicular access to the site is provided by a new driveway from Manning Lane, 

which will serve the basement and podium parking areas.  There is no access 

provided from Peel or Kent Streets Street. 

 

A traffic assessment has been undertaken by Road Culture which has 

concluded: 
 

The likely generation of traffic for the proposed residential apartments is 

low and was found to be easily accommodated in the existing road 

network, provided that vegetation maintenance at the Manning Lane / 

Catherine Street T-junction is undertaken to preserve sight lines when 

giving way on the Manning Lane approach. 

 

Thirty metres of new concrete footpath will be constructed along Peel 

Street to accommodate pedestrian movements between the building 

entrance and the local pathway network. 

 

5.8 Social and Economic Impacts 

The proposal facilitates growth of the Tuncurry township in accordance with the 

Council’s strategic planning for the area.  The proposal provides a range of 

housing types and forms, including adaptable units which provide an increased 

choice of housing in the area which is consistent with the Council’s housing 

strategies for the area. 
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The construction and operation of the development will provide additional 

employment opportunities in both the short term (construction) and long term 

(maintenance). 

 

The proposal will have positive social and economic effects for the local 

community. 
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6. Suitability of the Site 

The subject site is highly suitable for the proposed development, being located 

in a town centre precinct where this type of development has been identified as 

desirable.  In particular, the following aspects make the site highly suitable for 

this form of development: 
 

 The land is located in the Tuncurry town centre, adjacent to commercial 

and community uses. 

 The site is a highly disturbed urban site which does not have significant 

environment values which would restrict development. 

 The land is not subject to any significant environmental constraints or 

hazards.  The Flood Planning Area mapped by only effects minor areas 

of the site frontage to Peel and Kent Streets and does not affect areas 

where the proposed development is located. 
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7. The Public Interest 

The proposed development delivers residential outcomes in a manner 

consistent with the policies and strategies of Council.  As discussed, the 

proposed development will deliver growth and social and economic benefits 

which are clearly in the public interest. 

 

7.1 Disabled Access and Facilities 

The proposed development has been designed to provide a high level of access 

for persons with a disability.  The proposal provides for access throughout the 

building and includes adaptable units and two (2) passenger lifts connecting all 

levels of the building. 
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8. Conclusion 

The subject land is located over three (3) allotments with frontages to Peel 

Street, Kent Street and Manning Lane.  The land currently contains a place of 

worship (Catholic Church) which is no longer required by the Diocese and has 

been sold. 

 

The proposed development involves demolition of the existing structures and 

construction of a new residential flat building containing 35 units and associated 

parking and communal open space area. 

 

The proposed development is permissible in the R3 Medium Density Residential 

Zone and is consistent with the objectives of this zone.  The proposal involves 

some variations to the building height and FSR controls, and these variations 

have been justified according to the provisions of Clause 4.6 of the LEP. 

 

The proposal generally meets the controls contained within the DCP as applying 

to the land. 

 

The subject site is highly disturbed and does not contain any significant 

environmental values.  The proposal does not result in any significant impacts 

on the surrounding environment.   

 

The subject land is not significantly constrained and is suitable for urban 

development forms.  The location of the site in proximity to the town centre and 

services makes the site highly suited to a higher density residential 

development. 

 




