
 
 

NOTICE OF MEETING 
 
 

Notice is hereby given that a meeting of  
 

 
 

DEVELOPMENT CONTROL UNIT 
 
 

Will be held at the Administration Centre, 4 Breese Parade, Forster 
 
 
 

18 JANUARY 2017 AT 2.00PM 
 
 
The order of the business will be as detailed below (subject to variation by Council) 
 
 
 
 
1. Declaration of Pecuniary or Conflicts of Interest (nature of Interest to be Disclosed) 
2. Apologies 
3. Confirmation of Minutes 
4. Matters Arising from Minutes 
5. Address from the Public Gallery  
6. Matters for Information  
7. Close of Meeting 
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INTERIM GENERAL MANAGER 
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CONSIDERATION OF OFFICERS’ REPORTS: 

DIRECTOR PLANNING & NATURAL SYSTEMS 

1 DA 81/2016 - SECTION 96 MODIFICATION - ADDITIONAL TUNNEL 
VENTILATED POULTRY SHED  

Report Author David Pirie, Senior Assessment Planner 
File No. / ECM Index DA 81/2016 & PK 30909 
Date of Meeting DCU 18 January 2017 
 
 
DETAILS 
 
Date Received: 25 August 2016 

Applicant: Malcolm Wood c/- Coastplan Group Pty Ltd 

Owner: Malcolm John Wood 

Land: 438 Markwell Road, Bulahdelah (Lot 340 DP 1041198) 
 

 Area: 63.07 ha 

 Property Key: 30909 

 Zoning: RU2 Rural Landscape Zone, GLLEP 2014 
 
SUMMARY OF REPORT 
 
1. Deferred Commencement Consent to Development Application No. (DA) 81/2016 for an 

additional tunnel ventilated poultry shed was granted by the Council Administrator at the 
Ordinary Council meeting on 13 July 2016. 

2. The application proposes modification of Deferred Commencement Condition A2 and 
Condition 27 of the consent. 

3. The proposal was notified between 10 November 2016 and 26 November 2016 and 
seven (7) submissions were received.  The submissions raised a number of issues, 
however, only those issues that relate to the modification, i.e. landscaping and native 
vegetation in the south of the site are relevant to the consideration of the application.    

 
SUMMARY OF RECOMMENDATION 
 
Approval subject to further modification of conditions as required. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
If the application is refused, there may be costs and resource implications associated with any 
legal proceedings that are commenced 
 
LEGAL IMPLICATIONS 
 
As with any determination of a modification of a development application, the applicant will have 
appeal rights if it is dissatisfied with the determination.  The Council must consider the application 
on its merits, despite any risk of legal proceedings being commenced. 
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SUBJECT SITE AND LOCALITY 
 

 
 

BACKGROUND 
 

Deferred Commencement Consent to Development Application No. (DA) 81/2016 for an 
additional tunnel ventilated poultry shed was granted by the Council Administrator at the Ordinary 
Council meeting on 13 July 2016 (refer Attachment 'D' for Council report).  The Deferred 
Commencement Consent was subject to five (5) deferred commencement conditions, being the 
following: 
 

A1. Environmental Management Plan 
A2. Final Landscape Plan 
A3. Commencement of the Approved Final Landscape Plan 
A4. Composting Shed 
A5 Construction Certificate required for Composting Shed 
 

The documentation for a Construction Certificate for the composting shed issued by a private 
certifier, Coastcert, as required by Deferred Commencement Condition A5 was received by 
Council on 30 September 2016. 
 

An amended Environmental Management Plan as required by Deferred Commencement 
Condition A1 has been received by Council on 4 November 2016, has been reviewed by 
Council’s Environmental Health Officer and is considered to now satisfy the requirements of 
Deferred Commencement Condition A1. 
 

PROPOSAL 
 
The application proposes the modification of Deferred Commencement Condition A2 and 
Condition 27 of the consent for the approved additional tunnel ventilated poultry shed as follows: 
 
• Modification of Deferred Commencement Condition A2 relating to the final landscaping 

plan by the deletion of Part (i) from the condition.  Condition A2 is reproduced in full below: 
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A2.  Final Landscape Plan 
 

A Final Landscape Plan and Schedule, prepared by a horticulturalist or landscape 
architect, shall be submitted to Great Lakes Council for review and approval.  The 
plan shall clearly show: 

 
a) The location of any remnant native or vegetation (including riparian 

vegetation) that is to be retained for landscaping amenity or odour 
performance. 

b) Details of the proposed landscape planting and screening in the required 
planting locations identified as "required planting area 1 and 2" on the 
plan entitled "Required Planting Locations and Vegetation Protection 
Areas" prepared by MidCoast Council's Senior Ecologist and dated 21 
June 2016. In this regard, planting areas are required along the western 
boundary of the land (along Markwell Road boundary) and partially 
across the northern boundary of the land. 

c) The landscape planting areas shall not be less than 6-metres total width 
and include at least two staggered rows of tree and tall shrub plantings, 
comprising native flora species that grow naturally in the locality of 
Markwell. 

d) Details of plant species to be used in landscaping including specific 
locations, quantities, densities and the height and spread at maturity of all 
proposed plantings. 

e) Details of planting procedure and maintenance, including site preparation 
activities (ripping, grass control) and the watering and replacement of lost 
stock. 

f) Details of the fencing to be established to exclude stock from accessing 
the landscape plantings. 

g) Details of the means with which the landscape plantings would be 
protected and maintained in perpetuity and be managed as functional 
native vegetation. 

h) Details of the importation and use of soil and mulch and any landform 
modification (mounding, etc) that is proposed. 

i) A continuous landscape buffer, a minimum 3 rows wide, being provided 
and maintained for the duration of the activity, around the perimeter of all 
the existing and proposed chicken sheds.  The specification for planting 
shall be Eucalyptus robusta or similar and Callistemon Captain Cook or 
similar in a minimum pot size 200-300mm with initial plant height 400-
600mm. The landscaping should provide a visual buffer and windbreak.  
A continuous watering regime shall be conducted up to and through the 
first summer exposure, to ensure survival of the landscaping.  The 
landscaping being provided prior to the operation of the tunnel ventilation 
system. 

 
Reason: To provide landscaping to the subject land for local amenity and odour 

performance. 
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• Modification of Condition 27 of the consent, which relates to the creation of a legal 
mechanism for the protection of established and new native vegetation in the central south 
area of the property.  The legal instrument is required to be written to preclude any activity 
that would clear or harm native vegetation or allow any access by stock.  The applicant 
seeks to modify the condition to recognise that there are two (2) different vegetation forms 
within the central south section, one (1) being an area of thicker forest and undergrowth 
and the other where there are isolated native trees with a grazed understory.  The 
modification proposes that the area with the grazed understory only be subject to 
restrictions to prevent the removal of the existing trees and that stock be allowed to enter 
this area.  The thicker forested area is still to be subject to the other restrictions, including 
preventing access by stock.  An indicative plan of these areas forms Attachment A of this 
report.  Condition 27 is reproduced in full below: 

 
27.  Protection Instrument over the Native Vegetation in the central south of 

the Property and landscaping areas 
 

In order to protect the areas of native vegetation that provides a buffer to the 
neighbouring landholder to the south as well as areas of established or new native 
vegetation and landscaping that is required by this consent, the Registered 
Proprietor of the land shall demonstrably establish an executed legal mechanism 
that permanently conserves and protects in perpetuity the relevant vegetation 
identified as "required vegetation protection area" on the plan entitled "Required 
Planting Locations and Vegetation Protection Areas" prepared by MidCoast 
Council's Senior Ecologist and dated 21 June 2016.  Suitable measures that can 
be utilised to satisfy this condition include a restriction or covenant issued under 
s88B or s88E of the Conveyancing Act 1919, and/or a Property Vegetation Plan 
issued under the Native Vegetation Act 2003, and/or a Voluntary Conservation 
Agreement issued under the National Parks and Wildlife Act 1974 and/or any 
other appropriate alternate legal mechanism (that is satisfactory to Mid-Coast 
Council). The conservation mechanism shall be established to the written 
satisfaction of Council. The mechanism shall be executed prior to the issuing of an 
Occupation Certificate and shall be maintained thereafter in perpetuity.  The 
instrument shall be written in a manner that precludes any activity that would clear 
or harm native vegetation or allow any access by stock. 

 
Reason: To appropriately protect areas important for odour mitigation, water 

quality protection and landscape amenity. 
 
SITE DESCRIPTION 
 

The subject site is located on the eastern side of Markwell Road between its intersection 
with Cabbage Tree Road and Old Inn Road in Bulahdelah, approximately 4.5km from 
the village of Bulahdelah.  The site is presently occupied by an existing poultry farm, 
which has five (5) existing tunnel ventilated poultry sheds, currently housing a maximum 
of 182,500 birds for the purpose of meat production.  A residence is located in the 
south-west corner of the site adjacent to Markwell Road.  A large dam is located to the 
south of the poultry sheds.  Access to the property, for both the dwelling and the poultry 
sheds, is via an existing gravel driveway from Markwell Road. 

 
The site is irregular in shape and consists of a combination of cleared paddocks and 
forested land.  The overall site area is 63.07 hectares (ha) and is legally identified as Lot 
340 in DP 1041198. 

 
The surrounding area is rural in character, with a number of residences nearby on the 
opposite (western) side of Markwell Road and on neighbouring properties to the south 
and north (refer Table 1 below).  
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Table 1: Nearby properties with residences 
 
440 Markwell Road (Lot 52 DP 832547) South 
465 Markwell Road (Lot 23 DP 790626) South-east 
507 Markwell Road (Lot 202 DP 807475) North-west 
527 Markwell Road (Lot 201 DP 807475) North-west 
568 Markwell Road (Lot 341 DP 1041198) North 

 
REPORT 
 
The following matters are listed under Section 96 (1A) of the Environmental Planning and 
Assessment Act, 1979, as relevant in considering this application: 

 
Minimal environmental impact 

 
For a Section 96(1A) modification of consent, Council must be satisfied that the proposed 
modification is of minimal environmental impact. 
 
It is considered that the impacts resulting from the proposed modification will be minimal as 
there is no increase in the bulk, scale or height of the additional poultry shed.  The applicant 
has argued the following points in support of the modification application for the deletion of 
Deferred Commencement Condition A2 (i): 
 

• The landscaping near the shed is "largely unnecessary in relation to the existing or proposed 
sheds as the other landscaping required provides an effective screen".  The only public view-
points to the shed are from Markwell Road and the proposed planting  along the boundary to 
this Road will screen the sheds from all public view and from dwellings on the opposite side of 
Markwell Road 

• The Council Officer's report of 13 July 2016 required only that landscape planting and screening 
be along the western frontage of the site and partially across the northern boundary, as well as 
the preservation of existing native vegetation in the east and south in preference to the shed 
perimeter landscaping.  The landowner is committed to the roadside plantings and has provided 
a landscape plan (refer Attachment ‘B’ to this report), which is generally in accordance with the 
requirements of Deferred Commencement Condition A2 (a) to (h). 

• The sheds are located on fill and the plantings could only be installed on the bottom of these fill 
batters.  As such, the landscaping "will not be effective in terms of acting as a visual screen". 

• Establishing the perimeter planting prior to the construction of the new shed is likely to fail due 
to damage by earthworks and the construction of the approved additional shed. 

• The existing vegetation to the south and east of the sheds will be maintained as required by the 
consent and will act as an effective screen and wind break for the fan exhaust. 

 
Council at its meeting of 13 July 2016 considered the issue of landscape screening of the 
approved shed from public and dwelling-house receptors and deemed it important to reinforce the 
roadside screening with the near-shed screening.  It should be noted that the original assessment 
report only relied on the establishment of planting along the western frontage of the site and 
partially across the northern boundary, as well as the preservation of existing native vegetation in 
the east and south of the site for the effective screening of the existing sheds and the proposed 
new shed.  This was consistent with the dust control recommendation of RCA Australia ‘Air 
Quality Assessment for Dust Emissions’ Report dated February 2016.  This recommended that 
the planting of more trees along the Markwell Road (western) boundary, five (5) metres wide 
consisting of tall growing, evergreen, densely foliaged trees, which would mitigate impacts on the 
residents to the west.  Thus the deferred commencement landscape condition as originally 
recommended sought to balance amenity of residents on the western side of Markwell Road that 
originally provided submissions and landscape softening of the sheds when viewed from 
Markwell Road.   
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The merit assessment in regard to the original application has not changed, however, the 
subsequent notification of the modification application has resulted in submissions from residents 
of 527 Markwell Road, that the western boundary planting as required by Condition A2 will impact 
on their rural outlook.  Further consideration therefore, having regard to possible sight lines from 
this property and the neighbouring property to its south (507 Markwell Road), indicates that the 
extent of the western boundary planting may be reduced to allow a rural outlook to the sheds to 
be maintained from the residence at 527 Markwell Road, as requested, while still screening the 
sheds from the residence at 507 Markwell Road (refer Attachment ‘C’ of this report).  It is 
therefore recommended that Condition A2 be modified by deleting Part (i), deleting the partial 
northern boundary screen planting area and reducing the extent of the western boundary screen 
planting area such that it does not extend past a point opposite the common boundary of Lots 
201 and 202, DP 807475. 
 

The revised wording for Deferred Commencement Condition A2 is set out below: 
 

A2 Final Landscape Plan 
 

A Final Landscape Plan and Schedule, prepared by a horticulturalist or landscape architect, 
shall be submitted to MidCoast Council for review and approval.  The plan shall clearly show: 

 

a) The location of any remnant native or vegetation (including riparian vegetation) that is 
to be retained for landscaping amenity or dust filtering performance. 

b) Details of the proposed landscape planting and screening in the required planting 
locations identified as "Required Planting Area 3(a)" and "Required Planting Area 
3(b)" on the plan entitled "Required Planting Areas and Vegetation Protection Areas" 
marked-up by MidCoast Council (on 20/12/2016) over the plan entitled Plan of 
Easement within Lot 340 DP1041198, dated 15.07.2016. In this regard, planting 
areas are required along the western boundary of the land (along Markwell Road 
boundary) from its southern end extending to a point opposite the common boundary 
of Lots 201 and 202, DP 807475. 

c) The landscape planting areas shall not be less than 8-metres total width and include 
at least two staggered rows of tree and tall shrub plantings, comprising native flora 
species that grow naturally in the locality of Markwell. 

d) Details of plant species to be used in landscaping including specific locations, 
quantities, densities and the height and spread at maturity of all proposed plantings. 

e) Details of planting procedure and maintenance, including site preparation activities 
(ripping, grass control) and the watering and replacement of lost stock. 

f) Details of the fencing to be established to exclude stock from accessing the 
landscape plantings. 

g) Details of the means with which the landscape plantings would be protected and 
maintained in perpetuity and be managed as functional native vegetation. 

h) Details of the importation and use of soil and mulch and any landform modification 
(mounding, etc) that is proposed. 

 

Reason: To provide landscaping to the subject land for local amenity and odour 
performance. 

 

In regard to the modification proposed to Condition 27 relating to the protection of existing native 
vegetation to the east and south of the existing poultry sheds, the applicant has argued that 
existing native vegetation contains two (2) different land management units (dense forest versus 
areas of isolated trees and grassy/pasture understorey).  The application seeks that these two (2) 
different land units be afforded different management actions under the terms of the Restriction 
required in Condition 27.  Council’s Senior Ecologist has reviewed Condition 27 based on the 
submission of the two (2) different land management units and has advised revised wording for 
this condition, which affords relevant protection of the neighbouring landholder to the south and 
protects the roadside landscaping as well.  In this regard the roadside landscaping areas should 
be revised in accordance with the recommended changes to Deferred Commencement Condition 
A2 above.  The revised wording for Condition 27 is set out below: 
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27. Protection Instrument over the Native Vegetation in the central south of the Property 
and roadside landscaping areas 

 
In order to protect the areas of native vegetation that provides a buffer to the neighbouring 
landholder to the south as well as areas of established or new native vegetation and 
landscaping that is required by this consent, the Registered Proprietor of the land shall 
establish an executed legal mechanism that permanently conserves and protects in perpetuity 
the relevant vegetation identified on the plan entitled "Required Planting Areas and 
Vegetation Protection Areas" marked-up by MidCoast Council (on 20/12/2016) over the 
plan entitled Plan of Easement within Lot 340 DP1041198, dated 15.07.2016.  The areas 
nominated in this Condition shall be protected by a s88B Restriction as to Use instrument of 
the Conveyancing Act 1919.  The mechanism shall be established to the written satisfaction of 
Council and shall be in favour of Council as the authority with the power to modify or vary the 
instrument. The mechanism shall be executed prior to the issuing of an Occupation Certificate 
and shall be maintained thereafter in perpetuity. 

 
The terms of the instrument shall be based on: 

 
• In relation to the area identified on the aforementioned Plan as Area 1: No harm to 

native vegetation or the habitats of native wildlife shall be permitted or caused and no 
native trees, fallen timber or rocks shall be removed.  No stock of any kind shall be 
permitted to enter or shall be introduced.  The area shall be protected and managed for 
conservation and screening purposes.  A stock-proof fence shall be erected around the 
perimeter of the Area and then maintained. 

• In relation to the area identified on the aforementioned Plan as Area 2: No harm to any 
native trees including dead trees shall be permitted or caused in this Area. 

• In relation to the area identified on the aforementioned Plan as Areas 3(a) and 3(b):  No 
harm to established landscaping and other native trees and shrubs shall be permitted or 
caused.  No stock of any kind shall be permitted to enter or shall be introduced.  The 
area shall be protected and managed for screening purposes. A stock-proof fence shall 
be erected around the perimeter of the Area and then maintained. 

 
The location of Areas 3(a) and 3(b) should not conflict with areas of electricity easement on 
the final plan of easement. 

 
Reason: To appropriately protect areas important for odour mitigation, water quality 

protection and landscape amenity. 
 
Substantially the same development 
 
For a development consent to be modified, Council must be satisfied that the development is 
substantially the same development as the development for which consent was originally granted 
and before that consent as originally granted was modified (if at all). 
 
The development, the subject of the Section 96 application, is considered to be fundamentally 
and materially the same in degree and character, in that the location, form and size of the 
additional tunnel ventilated poultry shed remains the same as originally approved.  The 
landscaping requirement in A2 (i) was included as part of the deferred commencement condition 
after representations and consideration of the Ordinary Council Meeting on 13 July 2016. 
 
Notification and consideration of submissions 
 
The proposal was notified in accordance with the Council’s Notification Policy, between 10 
November 2016 and 26 November 2016 and seven (7) submissions were received as a result of 
the notification process.  The submissions raised a number of issues, however, only those issues 
that relate to the modification, i.e. landscaping and native vegetation in the south of the site have 
been considered relevant to the application and are discussed below. 
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1. Landscape buffer along property boundary. 
 
• The landscape buffer along the property boundary to Markwell Road will block rural 

landscape views and will potentially detract from property value.  The landscape buffer will 
be within 100m of the house at 527 Markwell Road and will also be a bush fire risk.  There 
is no odour issues from the poultry sheds and as such the row of trees is not required to 
mitigate odour impacts.  Trees are not wanted on the subject property in front of 527 
Markwell Road. 

• No issues are raised in looking out of windows and seeing chicken sheds. 
 

Comment: 
 
The landscape buffer along the property boundary to Markwell Road is required specifically by 
Deferred Commencement Condition A2 Parts (b), (c), (d) and (h) and do not form part of the 
modification application.  Instead the applicant argues that the requirements for landscaping 
along the Markwell Road boundary is sufficient to screen the existing poultry sheds and the 
proposed new additional poultry shed, without the need to provide any additional screening 
around the perimeter of the existing and proposed sheds.  It is the screening around the 
perimeter of the sheds, which the application seeks to remove.  Notwithstanding the requirement 
of Condition A2 (b), the planting of trees in the RU2 Rural Landscape Zone would be permissible 
without consent as ancillary development to an extensive agriculture use of the land.  
Notwithstanding, in the circumstances of the submission it is considered acceptable to reduce the 
extent of the screening along the western property boundary and to delete the partial northern 
property boundary screening, to allow the rural outlook of residents of 527 Markwell Road to be 
preserved, while maintaining landscape screening of the sheds for the residents of 507 Markwell 
Road (refer heading in this report “Minimal Environmental Impact”). 
 
2. Landscape buffer around existing and proposed sheds. 
 
• The landscape buffer along the property boundary to Markwell Road as proposed by 

Deferred Commencement Condition A2 (b) will not be sufficient to provide a visual, noise, 
odour or dust buffer from the existing poultry sheds or new additional shed.   

• The tree planting around the existing and proposed additional shed that the applicant seeks 
to remove, will have the greatest impact on 507 Markwell Road and “if the trees had been 
planted and maintained as per the DA approvals in 2006 and 2007 then they would now be 
a mature age and provide screening they were intended for”. 

• The DA requirements are a measure to mitigate the impacts on nearby dwellings and if the 
applicant had complied with conditions of previous consents there would now be visual 
screens and trees in place to mitigate some of the dust and odour.  

 
Comment: 
 
The original assessment considered that screening along Markwell Road would be sufficient to 
screen the existing sheds and proposed new shed from 507 Markwell Road.  This assessment 
has not changed. 
 
Section 79C consideration 
 
Council in determining a Section 96(1A) modification must take into consideration relevant 
matters referred to in Section 79C of the Environmental Planning and Assessment Act, 1979. 
 
The application has been assessed having regard to Section 79C of the Environmental Planning 
and Assessment Act, 1979 and the proposed modifications do not introduce any significant 
changes with respect to the original assessment, other than reducing the extent of landscape 
screening along the western boundary frontage to Markwell Road, deleting the northern 
boundary screening and recognising the two (2) different land management units to be protected 
to the south and east of the existing poultry sheds. 
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CONCLUSION 
 
The proposal complies with the relevant assessment criteria and it is considered that the 
modification to the conditions as recommended will not have any significant adverse impacts 
upon either the amenity of the adjoining premises or the character of the locality.  As it appears 
that the composting shed has been constructed prior the activation of the deferred 
commencement consent, the requirements for the composting shed should be deleted from the 
deferred commencement conditions and the upgrade requirements for the composting shed be 
incorporated into the conditions of the consent similar to those originally proposed in the report to 
Council on 13 July 2016.  
 
RECOMMENDATION 
 
It is recommended that the Section 96(1A) modification of the consent to DA 81/2016 seeking 
modification of conditions of consent for an additional tunnel ventilated poultry shed at 438 
Markwell Road, Bulahdelah (Lot 340 DP 1041198) be granted in the following manner: 
 
• Amend Condition A2 to read: 
 
A2 Final Landscape Plan 
 

A Final Landscape Plan and Schedule, prepared by a horticulturalist or landscape architect, 
shall be submitted to MidCoast Council for review and approval.  The plan shall clearly show: 

 
a) The location of any remnant native or vegetation (including riparian vegetation) that is 

to be retained for landscaping amenity or dust filtering performance. 
b) Details of the proposed landscape planting and screening in the required planting 

locations identified as "Required Planting Area 3(a)" and "Required Planting Area 
3(b)" on the plan entitled "Required Planting Areas and Vegetation Protection Areas" 
marked-up by MidCoast Council (on 20/12/2016) over the plan entitled Plan of 
Easement within Lot 340 DP1041198, dated 15.07.2016. In this regard, planting 
areas are required along the western boundary of the land (along Markwell Road 
boundary) from its southern end extending to a point opposite the common boundary 
of Lots 201 and 202, DP 807475. 

c) The landscape planting areas shall not be less than 8-metres total width and include 
at least two staggered rows of tree and tall shrub plantings, comprising native flora 
species that grow naturally in the locality of Markwell. 

d) Details of plant species to be used in landscaping including specific locations, 
quantities, densities and the height and spread at maturity of all proposed plantings. 

e) Details of planting procedure and maintenance, including site preparation activities 
(ripping, grass control) and the watering and replacement of lost stock. 

f) Details of the fencing to be established to exclude stock from accessing the 
landscape plantings. 

g) Details of the means with which the landscape plantings would be protected and 
maintained in perpetuity and be managed as functional native vegetation. 

h) Details of the importation and use of soil and mulch and any landform modification 
(mounding, etc) that is proposed. 

 
Reason: To provide landscaping to the subject land for local amenity and odour 

performance. 
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• Amend Condition 27 to read: 
 
27. Protection Instrument over the Native Vegetation in the central south of the Property 

and roadside landscaping areas 
 

In order to protect the areas of native vegetation that provides a buffer to the neighbouring 
landholder to the south as well as areas of established or new native vegetation and 
landscaping that is required by this consent, the Registered Proprietor of the land shall 
establish an executed legal mechanism that permanently conserves and protects in perpetuity 
the relevant vegetation identified on the plan entitled "Required Planting Areas and 
Vegetation Protection Areas" marked-up by MidCoast Council (on 20/12/2016) over the 
plan entitled Plan of Easement within Lot 340 DP1041198, dated 15.07.2016.  The areas 
nominated in this Condition shall be protected by a s88B Restriction as to Use instrument of 
the Conveyancing Act 1919.  The mechanism shall be established to the written satisfaction of 
Council and shall be in favour of Council as the authority with the power to modify or vary the 
instrument. The mechanism shall be executed prior to the issuing of an Occupation Certificate 
and shall be maintained thereafter in perpetuity. 

 
The terms of the instrument shall be based on: 

 
• In relation to the area identified on the aforementioned Plan as Area 1: No harm to 

native vegetation or the habitats of native wildlife shall be permitted or caused and no 
native trees, fallen timber or rocks shall be removed.  No stock of any kind shall be 
permitted to enter or shall be introduced.  The area shall be protected and managed 
for conservation and screening purposes.  A stock-proof fence shall be erected 
around the perimeter of the Area and then maintained. 

• In relation to the area identified on the aforementioned Plan as Area 2: No harm to 
any native trees including dead trees shall be permitted or caused in this Area. 

• In relation to the area identified on the aforementioned Plan as Areas 3(a) and 3(b):  
No harm to established landscaping and other native trees and shrubs shall be 
permitted or caused.  No stock of any kind shall be permitted to enter or shall be 
introduced.  The area shall be protected and managed for screening purposes. A 
stock-proof fence shall be erected around the perimeter of the Area and then 
maintained. 

 
The location of Areas 3(a) and 3(b) should not conflict with areas of electricity easement on 
the final plan of easement. 

 
Reason: To appropriately protect areas important for odour mitigation, water quality 

protection and landscape amenity. 
 
• Delete Condition A4 and Amend Condition 28 to read: 
 
28. Composting shed and survey certificate of completed composting shed 
 

The composting shed as shown on plans drawn by Wade Roberts (Job 14255_A, dated 6 
July 2015, Sheet S03 and S04) must be completed prior to issue of an Occupation 
Certificate and must incorporate the following additional features in the construction: 

 
• An impermeable pad floor. 
• Roof overhang beyond the finished floor level at a sufficient width to prevent the entry 

of stormwater. 
• Sealing the concrete block walls and bunding or other measures to prevent the entry 

of stormwater run-off and escape of leachate. 
• Barriers to prevent access by feral animals and scavenging birds. 
• A minimum floor level of RL 8.5m AHD with the overall height of the shed no greater 

than 8.5m above the natural ground level prior to the erection of the shed. 
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Upon completion with the above requirements, a survey certificate prepared by a 
registered surveyor must be submitted to the certifying authority showing the relation of the 
composting shed and any projections to the boundaries, and that the finished floor level of 
the shed has been constructed to a minimum RL of RL 8.5m AHD and the overall height of 
the shed is no greater than 8.5m above the natural ground level prior to the erection of the 
shed. 
 

Reason: To protect the environment and public amenity and to determine the height of 
buildings to ensure compliance. 

 
 
ATTACHMENTS 
 
A: Indicative plan of two (2) different vegetation areas relating to Condition 27. 
B: Proposed landscape plan 
C: Required Planting Locations and Vegetation Protection Areas" prepared by MidCoast 

Council and dated 20 December 2016. 
D: Report to Council Meeting 13 July 2016. 
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2 DA 135-2017 DWELLING - 65 HILLSIDE PDE ELIZABETH BEACH  
Report Author Aaron Green, District Building Surveyor 
File No. / ECM Index DA 135/2017 & PK 9310 
Date of Meeting DCU 18 January 2017 
 
 
DETAILS 
 
Date Received: 28 September 2016 

Applicant: Moore Design 

Owner: Mr D Cooper and Mrs N A Cooper 

Land: Lot 254 DP 22434, 65 Hillside Parade, Elizabeth Beach 

 
 Area: 973.8m2 

 Property Key: 9310 

 Zoning: R2 Low Density Residential, GLLEP 2014 

 
SUMMARY OF REPORT 
 
• Application submitted for a two storey dwelling. 
• Proposal does not comply with the height limitations of GLLEP 2014. 
• Proposal does not comply with Section 5.8 Private Outdoor Areas and Section 11 Water 

Sensitive Design of DCP 2014. 
• Non-compliance with the height limitation, private outdoor areas and water sensitive design 

discussed. 
 
SUMMARY OF RECOMMENDATION 
 
That Development Application No. 135/2017, for a dwelling located at Lot 254 DP 22434, 65 
Hillside Parade, Elizabeth Beach be approved subject to conditions of consent. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
A decision for approval subject to conditions or refusal may lead to an appeal to the Land and 
Environment Court with inherent cost implications. 
 
LEGAL IMPLICATIONS 
 
A decision for approval subject to conditions or refusal may lead to an appeal to the Land and 
Environment Court with inherent cost implications. 
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SUBJECT SITE AND LOCALITY 
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BACKGROUND 
 

28 September 2016 Development application received for a new dwelling. 
 

12 October 2016 Development application neighbour notified. 
 

20 October 2016 Email sent to applicant advising that written request is required for 
variation to the LEP controls relating to height and DCP controls relating 
to private outdoor areas. 

 

27 October 2016 Email sent to applicant advising the water sensitive design targets cannot 
be achieved and that the controlled disposal of stormwater is to be 
prioritised. 

 

8 November 2016 Written request for variations submitted by applicant. 
 

8 December 2016 Stormwater disposal designs received. 
 

PROPOSAL 
 

The proposal is for an elevated two storey dwelling having a combination of external Colorbond 
custom orb wall cladding and a Colorbond roof.  The dwelling will consist of a master suite, 
lounge, carport, kitchen/dining, workshop, bathroom and deck to the upper storey with two further 
bedrooms, music room and a bathroom to the lower storey. The applicant also proposes to 
construct a driveway to the dwelling. 
 

SITE DESCRIPTION 
 

The subject site is located at the western end of Hillside Parade, Elizabeth Beach on the northern 
side of the street. There are existing dwellings located to the north, east and west of the site with 
a large vacant undeveloped allotment to the south. The site falls steeply from front to back with 
approximately 10 metres fall over the site. There are several large trees on the allotment with two 
of these required to be removed. 
 

REPORT 
 

The following matters listed under Section 79C of the Environmental Planning and Assessment 
Act, 1979, are relevant in considering this application: 
 
a) The provisions of any environmental planning instrument; any proposed instrument 

that is or has been the subject of public consultation and which have been notified 
to the consent authority; any DCP; any planning agreement that has been entered 
into under section 93F, or any draft planning agreement that a developer has offered 
to enter into under section 93F; any matters prescribed by the regulations; any 
coastal zone management plan that apply to the development application on the 
subject land. 

 
Great Lakes Local Environmental Plan 2014 (GLLEP 2014) 
 
The development site is zoned R2 Low Density Residential under the plan. Mapping indicates 
that there is a 0.5:1 Floor Space Ratio (FSR) requirement, a minimum lot size of 450m² and a 
maximum height of dwellings of 8.5m.  The objectives of the R2 zone are: 
 
• To provide for the housing needs of the community within a low density residential 

environment.  
• To enable other land uses that provide facilities or services to meet the day to day needs of 

residents. 
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Dwellings are permitted with consent on the land.  The proposed dwelling is not expected to 
conflict with objectives of the zone, which applies to the locality.  The proposed dwelling will 
result in compliance with the Floor Space Ratio requirements; however the dwelling will exceed 
the height limitation of 8.5m as the proposed height of the dwelling is up to 9.7m above the 
existing ground level.  Clause 4.6 of the LEP allows for flexibility in applying certain development 
standards to development applications.  The relevant sections of Clause 4.6 have been listed 
and discussed below. 
 

Clause 4.6 Exceptions to development standards 
 

1. The objectives of this clause are as follows: 
 

a) to provide an appropriate degree of flexibility in applying certain development 
standards to particular development, 

b) to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances. 

 

Comment: The applicant is seeking to exceed the maximum height limit by 1.2m. Due 
to the steep nature of the site it is considered that flexibility in this instance 
is reasonable.  

 

2. Development consent may, subject to this clause, be granted for development even 
though the development would contravene a development standard imposed by this or 
any other environmental planning instrument. However, this clause does not apply to a 
development standard that is expressly excluded from the operation of this clause. 

 

Comment: The maximum height of a building is not a development standard that is 
excluded from the operation of this clause. 

 

3. Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written request from 
the applicant that seeks to justify the contravention of the development standard by 
demonstrating: 

 

a) that compliance with the development standard is unreasonable or unnecessary in 
the circumstances of the case, and 

b) that there are sufficient environmental planning grounds to justify contravening the 
development standard. 

 

Comment: The applicant has made a written request under 4.6 of the LEP to consider 
the variation to the height limitation. The objectives of Clause 4.3 Height of 
Buildings are as follows: 

 

i to ensure that the scale of proposed buildings is compatible with the 
existing environmental character and the desired future urban 
character of the locality, 

ii to encourage residential development that is consistent with AS 
4299–1995, Adaptable Housing. 

 

The applicant has provided a written request detailing the following issues as justification 
for the non-compliance: 

 

• We have discussed with our engineer the possibility of lowering the residence by     
increasing the gradient of the driveway. However this would result in an 
unnecessarily steep driveway, we therefore ask that you consider our written request 
under Clause 4.6 the Great Lakes Local Environmental Plan. 

• The area of roof that exceeds the maximum height is isolated to a very small area on 
the North Eastern corner of the main roof. This is not due to any excessiveness in 
bulk and scale but rather to the steepness of the site. The proposal despite its height 
sits gently within the existing vegetation on site and is consistent with the street 
scape and surrounding developments. We therefore feel that it is reasonable to ask 
or a minor variance to the height requirements. 
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It is noted that the neighbouring dwelling, 67 Hillside Parade, Elizabeth Beach, has a 
height of approximately 9.4m above existing ground level and due to the topography of 
the area, the ridge line of this dwelling will sit 4.73m higher than that of the proposed 
dwelling. 

 
The proposal has been considered against the provisions of Section 79C of the 
Environmental Planning and Assessment Act and it is considered that there are sufficient 
planning grounds to justify contravention of the development standard.  

 
A copy of the submission from the applicant is contained on the DA file. 

 
4. Development consent must not be granted for development that contravenes a 

development standard unless: 
 

a) the consent authority is satisfied that: 
 

i. the applicant’s written request has adequately addressed the matters 
required to be demonstrated by subclause (3), and 

ii. the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the objectives 
for development within the zone in which the development is proposed to 
be carried out, and 

b) the concurrence of the Director-General has been obtained. 
 

Comment: It is considered that the applicant's written request has adequately 
addressed the matters required to be demonstrated by subclause (3). 

 
The proposed development will be in the public interest as it is consistent with the 
objectives of the height development standard and the objectives of the R2 zone that it is 
proposed to be carried out within. 

 
The Director General’s office has previously advised Council that concurrence may be 
assumed as detailed in Planning Circular PS 08-003. A copy of the circular is on file for 
the viewing of the Development Control Unit (DCU). 

 
5. In deciding whether to grant concurrence, the Director-General must consider: 
 

a) whether contravention of the development standard raises any matter of 
significance for state or regional environmental planning, and 

b) the public benefit of maintaining the development standard, and 
c) any other matters required to be taken into consideration by the Director-General 

before granting concurrence. 
 

Comment: The Director General’s office has previously advised Council that 
concurrence may be assumed as detailed in Planning Circular PS 08-003. 
A copy of the circular is on file for the viewing of the Development Control 
Unit (DCU). 

 
6. Not relevant to application. 
 
7. After determining a development application made pursuant to this clause, the consent 

authority must keep a record of its assessment of the factors required to be addressed in 
the applicant’s written request referred to in subclause (3). 

 
8. Not relevant to application. 
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State Environmental Planning Policy 
 
State Environmental Planning Policy No. 71 – Coastal Protection (SEPP 71) applies to all land 
within the coastal zone as defined in the Coastal Protection Act 1979 and accordingly applies to 
the subject site to the extent of requiring Council to consider the matters listed in Clause 8 of the 
Policy. In this regard, the proposal is considered acceptable in relation to the scenic qualities of 
the coast, given that the height of the dwelling is consistent with others in the locality. 
 
Great Lakes Development Control Plan 
 
The proposed dwelling doesn't comply with Section 5.8 Private Outdoor Areas point 2 as follows: 
 
2. Where the main living areas are not provided at ground level, a balcony or deck of a 

minimum area of 16m² and a minimum dimension of 2m, shall be provided with direct 
access from the main living areas. 

 
The deck in question has a floor area of 5.7m²; the applicant in responding to this has provided 
the following justification: 
 
• The proposed residence has been designed specifically to provide the occupants with 

sunny, north facing open outdoor tree top living. The Stacking doors D03 & D04 open 
completely resulting in a seamless linkage of the deck to the internal courtyard through the 
dining space and onto the smaller north facing deck. 

 
It is considered that the proposed variation to the DCP provisions does not meet the numerical 
requirements of the DCP, however the proposal does meet the objectives of the DCP and it is 
considered that a variation to the DCP is supported. 
 

Councils objective under Section 5.8 of the DCP states, "To provide residents with functional and 
accessible private outdoor areas." 
 

A variation is also being sought to Section 11 Water Sensitive Design of the DCP in this regard it 
has been determined that the water sensitive design targets cannot be achieved due to the 
constraints of the site. The development is constrained as the dwelling is to be built upon a steep 
allotment where there is no kerb and gutter and the allotment is also not serviced by inter-
allotment drainage.  
 

However, the applicant has provided a stormwater management design, prepared by a civil and 
structural engineer, which details the proposed method of controlled stormwater disposal. 
 

This design had been accepted by Council’s Transport Assets and Natural Systems Department 
and it is considered that a variation to the DCP is supported. 
 

b) The likely impacts of development including environmental impacts on both natural 
and built environments and social/economic impacts in the locality 

 

Context and Setting 
 
It is considered that the dwelling will result in a development which is consistent with the 
surrounding locality. 
 

Views 
The dwelling is not considered to have an unreasonable impact on the views available from the 
surrounding properties. 
 

Privacy (Aural and Visual) 
Given the residential locality, and as many of the existing dwellings have large elevated decks 
with outlooks to the lake, it is considered that the level of impact on privacy is reasonable for the 
setting. 
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Overshadowing 
The dwelling will have a northerly aspect which will allow for adequate solar access to be 
provided to neighbouring properties to the east and west. 
 

Visual Impact 
Given that the development is consistent with the surrounding locality, it is considered that the 
visual impact is not unreasonable with regard to the existing natural and built environment. 
 

Cumulative Impacts 
Given the steep nature of the site, which exacerbates the height issues, it is considered that the 
minor variation in this instance will not lead to cumulative impacts for future developments. 
 

c) The Suitability of the Site for the Development 
The subject site is bushfire prone which results in conditions being imposed in the development 
consent with regard to construction complying with the relevant bushfire protection requirements. 
 

d) Any Submissions Made in Accordance with the Act or Regulations 
The application was notified to adjoining owners in accordance with Council’s Policy and no 
submissions were received.   
 

CONCLUSION 
 

It is concluded that the dwelling, resulting in a maximum 9.7m overall height is considered 
acceptable in this instance, given the constraints of the site in regard to its steep topography and 
that only a small portion of the rear of the dwelling will exceed the development standard.  Clause 
4.6 of the GLLEP "Exceptions to Development Standards" has been considered and it is found 
that the proposal meets the objectives of Clause 4.3 "Height of Buildings" standards as well as 
satisfying the overall objectives of the R2 zone. 
 

RECOMMENDATION 
 

That Development Application No. 135/2017, for a new dwelling located at Lot 254 DP 22434, 65 
Hillside Parade, Elizabeth Beach be approved subject to conditions of consent. 
 

GENERAL CONDITIONS 
 

1. Development in accordance with approved plans 
 

The development must be implemented in accordance with the plans and supporting 
documents set out in the following table except where modified by any conditions of this 
consent. 

 

Plan type/Supporting 
Document 

Plan No. & 
version 

Prepared by Dated 

Site plan P01 moore design 26/09/16 
Ground floor plan P02 moore design 26/09/16 
Lower floor plan P03 moore design 26/09/16 
East Elevation E01 moore design 26/09/16 
West Elevation  E02 moore design 26/09/16 
North Elevation E03 moore design 26/09/16 
South Elevation E04 moore design 26/09/16 
Section X S01 moore design 26/09/16 
Stormwater drainage 
plan (as amended in 
red) 

Job No. 16107, 
Drawing No. D01, 
issue B 

Bargaille & 
Associates P/L 

8/12/2016 
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The approved plans and supporting documents endorsed with the Council stamp and 
authorised signature must be kept on site at all times while work is being undertaken. 

 
Reason: Information and to ensure compliance. 

 
2. Compliance with National Construction Code Series- Building Code of Australia 
 

All building work must be carried out in accordance with the requirements of the National 
Construction Code Series - Building Code of Australia as in force on the date the 
application for the relevant construction certificate or complying development certificate 
was made. 

 
Reason: Prescribed condition under the Environmental Planning & Assessment 

Regulation 2000. 
 
3. Insurance requirements under Home Building Act 1989 
 

Residential building work within the meaning of the Home Building Act 1989 must not be 
carried out unless the principal certifying authority for the development to which the work 
relates has been given documentary evidence or written notice of the following information:  

 
a) in the case of work for which a principal contractor is required to be appointed:  

 
i) the name and licence number of the principal contractor, and 
ii) if the contractor is required to have a contract of insurance for any authorised 

works, a Statement of Cover with the name of the insurer by which the work is 
insured under Part 6 of that Act . 

 
b) in the case of work to be done by an owner-builder:  

 
i) the name of the owner-builder, and 
ii) if the owner-builder is required to hold an owner-builder permit under that Act, 

the owner-builder permit. 
 

If arrangements for doing the residential building work are changed while the work is in 
progress so that the information notified above becomes out of date, further work must not 
be carried out unless the principal certifying authority for the development to which the 
work relates has been given the notice of the updated information. 

 
Reason: Prescribed condition under the Environmental Planning & Assessment 

Regulation 2000. 
 
4. Notification of Home Building Act 1989 requirements 
 

Residential building work within the meaning of the Home Building Act 1989 must not be 
carried out unless the principal certifying authority for the development to which the work 
relates (not being the council) has given the council written notice of the following 
information:  

 
a) in the case of work for which a principal contractor is required to be appointed:  

 
i) the name and licence number of the principal contractor, and 
ii) the name of the insurer by which the work is insured under Part 6 of that Act, 

 
b) in the case of work to be done by an owner-builder:  

 
i) the name of the owner-builder, and 
ii) if the owner-builder is required to hold an owner-builder permit under that Act, 

the number of the owner-builder permit. 
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If arrangements for doing the residential building work are changed while the work is in 
progress so that the information notified above becomes out of date, further work must not 
be carried out unless the principal certifying  authority for the development to which the 
work relates (not being the council) has given the council written notice of the updated 
information. 
 
Reason: Prescribed condition under the Environmental Planning & Assessment 

Regulation 2000. 
 

5. Adjustment to utility services 
 
All adjustments to existing utility services made necessary by the development are to be 
undertaken at no cost to Council. 
 
Reason: To ensure utility services remain in a serviceable condition. 
 

PRIOR TO THE ISSUE OF A CONSTRUCTION CERTIFICATE 
 

The following conditions must be complied with prior to the issue of any construction 
certificate: 

 
6. Structural details 

 
Prior to the issue of a construction certificate, structural drawings prepared by a suitably 
qualified and experienced structural engineer must be submitted to and approved by the 
certifying authority.  The plans must include details for: 
 
a) All reinforced concrete floor slabs and/or beams or raft slab (having due regard to the 

possible differential settlement of the cut and fill areas. 
b) Footings of the proposed structure. 
c) Structural steel beams/columns. 
 
Reason: To ensure structural stability and safety. 
 

7. Plans of retaining walls and drainage 
 
Prior to the issue of a construction certificate plans and specifications of retaining walls or 
other approved methods of preventing the movement of soil, where excavation or fill 
exceeds 600mm above or below the existing ground level, must be submitted to and 
approved by the certifying authority,  Adequate provision must be made for drainage in the 
design of the structures. 
 
Reason: To ensure site stability and safety. 
 

8. MidCoast Water approval 
 
Prior to the issue of a construction certificate, a Certificate of compliance from MidCoast 
Water, stating that satisfactory arrangements have been made and all payments finalised 
for the provision of water supply and sewerage to the development, must be submitted to 
the certifying authority. 
 
Reason: To ensure suitable water and sewage disposal is provided to the development. 
 

9. Driveway levels application 
 
Prior to the issue of a construction certificate, a Driveway Levels Application must be 
submitted to Council for approval.  A Driveway Levels Application Form must be completed 
and submitted to Council together with the application fee and all required plans and 
specifications.  
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Driveways must be constructed by a qualified/licensed contractor at no cost to Council in 
accordance with the driveway levels and construction standards issued by Council. 
 
Reason: To ensure works within Council’s road reserve are constructed to a suitable 

standard for public safety. 
 

10. BASIX Certificate 
 
Prior to the issue of a construction certificate, plans and specifications detailing all of the 
BASIX Certificate commitments must be submitted to and approved by the certifying 
authority.  The proposed development must be constructed in accordance with the 
requirements of the relevant BASIX Certificate.  Where changes to the development are 
proposed that may affect the water, thermal comfort or energy commitments, a new BASIX 
Certificate will be required. 
 
Reason: Prescribed condition under the Environmental Planning and Assessment 

Regulation 2000. 
 

11. External roofing and wall material and colour 
 
Prior to the issue of a construction certificate, details of the external material and colour of 
the roof and walls must be submitted to and approved by the certifying authority.  Metal 
roof and wall sheeting must painted or be of a coloured metal that minimises reflection and 
is sympathetic and compatible with the building and surrounding environment. Zincalume 
finish or off-white colours are not permitted. 
 
Reason: To ensure that excessive glare or reflectivity nuisance does not occur as a result 

of the development. 
 

12. Bond required to guarantee against damage to public land 
 

Prior to the issue of a construction certificate, a Damage Bond Application form together 
with payment of a bond in the amount of $2000 and an administration fee of $320 must be 
submitted to Council.  The bond is payable for the purpose of funding repairs to any 
damage that may result to Council assets from activities/works associated with the 
construction of the development and to ensure compliance with Council standards and 
specifications.   
 

A final inspection will be carried out by the responsible Council officer and the bond (minus 
any fees required for additional inspections) will be considered for refund: 
 

a) once all works, including landscaping, driveway construction, turfing etc, have been 
completed, and  

b) following issue of an occupation certificate by the certifying  authority.  
 

The damage bond is reviewed periodically and therefore the fee and bond amount payable 
will be determined from Council’s current fees and charges document at the time of 
lodgement of the damage bond. 
 

Reason: Protection of public assets. 
 

13. Construction of buildings in bushfire-prone areas (multiple BAL) 
 

Prior to the issue of a construction certificate, plans and specifications must be submitted to 
and approved by the certifying authority detailing the following: 
 

The southern, eastern and western elevations and the entire roof (except as modified 
under the following condition) shall comply with Sections 3 and 8 (BAL 40) Australian 
Standard AS3959-2009 'Construction of buildings in bush fire-prone areas' and section 
A3.7 Addendum Appendix 3 of 'Planning for Bush Fire Protection'. 
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The northern elevation and those parts of the eastern and western elevations that are 
shielded from the southern hazard shall comply with Sections 3 and 7 (BAL 29) Australian 
Standard AS3959-2009 'Construction of buildings in bush fire-prone areas' and section 
A3.7 Addendum Appendix 3 of 'Planning for Bush Fire Protection'. 

 

Roofing shall be gutterless or guttering and valleys are to be screened to prevent the build-
up of flammable material. Any materials used shall be non-combustible. 

 

All new fencing shall be non-combustible. 
 

Please note: Where the deck to the southeast corner of the dwelling is constructed of non-
combustible materials the entire dwelling may be constructed to BAL 29 requirements. 

 

Reason: To ensure the development complies with bush fire construction standards. 
 

PRIOR TO THE COMMENCEMENT OF ANY WORK ASSOCIATED WITH THIS CONSENT 
 

The following conditions must be satisfied prior to the commencement of any building 
construction or subdivision work: 
 

14. Construction certificate required 
 

Prior to the commencement of any building or subdivision construction work (including 
excavation), a construction certificate must be issued by a certifying authority. 

 

Enquiries regarding the issue of a construction certificate can be made to Council’s 
Customer Service Centre on 6591 7222. 

 

Reason: Statutory requirement under the Environmental Planning and Assessment Act 
1979. 

 

15. Notification of commencement and appointment of principal certifying authority 
 

Prior to the commencement of any building or subdivision construction work (including 
excavation), the person having the benefit of the development consent must appoint a 
principal certifying authority and give at least two (2) days' notice to Council, in writing, of 
the persons intention to commence construction work. 

 

Reason: Statutory requirement under the Environmental Planning and Assessment Act 
1979. 

 

16. Site access 
 

Public access to the site and building works, materials and equipment on the site is to be 
restricted, when building work is not in progress or the site is unoccupied.  The public 
safety provisions must be in place prior to the commencement of any demolition, 
excavation or building works and be maintained throughout construction. 

 

Reason: To ensure public health and safety during the construction of the development. 
 

17. Installation of erosion & sediment control measures 
 

Prior to the commencement of work, erosion and sediment controls must be in place in 
accordance with Great Lakes Council Erosion and Sediment Control Policy and “The Blue 
Book – Managing Urban Stormwater (MUS): Soils and Construction” (Landcom).  In 
particular, the following erosion and sediment control measures must be installed: 

 

a) Silt fence or sediment barrier. 
b) Temporary driveway from the edge of road to the building site. 
c) Temporary downpipes immediately upon installation of the roof covering. 

 

Note: Council may impose on-the-spot fines for non-compliance with this condition. 
 

Reason: To protect the environment from the effects of erosion and sedimentation. 
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18. Pollution prevention sign 
 
Council’s “PREVENT POLLUTION" sign must be erected and maintained in a prominent 
position at the frontage of the property so that it is clearly visible to the public for the 
duration of construction work.    

 
Council’s "PREVENT POLLUTION" sign can be purchased at Council’s Customer Enquiry 
Counter at the Forster, Tea Gardens and Stroud administration buildings. 

 
Reason: To increase industry and community awareness of developer's obligations to 

prevent pollution and to assist in ensuring compliance with the statutory 
provisions of the Protection of the Environment Operations Act 1997. 

 
19. Toilet facilities - sewered areas 

 
Prior to the commencement of work, toilet facilities must be provided at or in the vicinity of 
the work site at the rate of one toilet for every 20 persons or part of 20 persons employed 
at the site.  Each toilet provided must be a standard flushing toilet connected to a public 
sewer. 

 
Reason: To maintain public health. 

 
20. Site construction sign 

 
Prior to the commencement of work, a sign or signs must be erected in a prominent 
position at the frontage to the site. 

 
a) showing the name, address and telephone number of the principal certifying  

authority for the work, and 
b) showing the name of the principal contractor (if any) for any building work and a 

telephone number on which that person may be contacted outside working hours, 
and 

c) stating that unauthorised entry to the work site is prohibited. 
 
The sign is to be maintained while the building work, subdivision work or demolition work is 
being carried out, but must be removed when the work has been completed. 

 
Reason: Prescribed condition under the Environmental Planning and Assessment 

Regulation 2000. 
 

CONDITIONS TO BE SATISFIED DURING DEVELOPMENT WORK 
 

The following conditions must be complied with during any development work: 
 

21. Construction times 
 
Construction and/or demolition works, including deliveries on or to the site must not 
unreasonably interfere with the amenity of the neighbourhood and must occur only in 
accordance with the following: 

 
Monday to Friday, from 7 am to 6 pm. 

 
Saturday, from 8 am to 1 pm. 

 
No construction and/or demolition work, including deliveries are to take place on Sundays 
or Public Holidays. 

 
Reason: To maintain amenity during construction of the development. 
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22. Builders rubbish to be contained on site 
 

All builders rubbish is to be contained on the site in a suitable waste bin/enclosure.  
Building materials must be delivered directly onto the property.  Footpaths, road reserves 
and public reserves must be maintained clear of rubbish, building materials and other items 
at all times. 

 
Reason: To ensure that materials and waste do not adversely affect traffic or pedestrian 

safety and amenity. 
 
23. Maintenance of sediment and erosion control measures 
 

Sediment and erosion control measures must be maintained at all times until the site has 
been stabilised by permanent vegetation cover or hard surface. 

 
Reason: To protect the environment from the effects of erosion and sedimentation. 

 
24. Compliance with waste management plan 
 

During demolition and/or construction of the development, waste disposal must be carried 
out in accordance with the approved waste management plan. 

 
Reason: To ensure waste is minimised and recovered for recycling where possible. 

 
25. Survey of building location 
 

A survey certificate prepared by a registered surveyor must be submitted to the certifying 
authority at the following stages of the development: 

 
a) Prior to the construction of footings or first completed floor slab showing the area of 

land, building under construction and boundary setbacks. 
b) Upon completion of the roof timbers, before roofing is laid, indicating the ridge height 

to AHD. 
 

Reason: To ensure compliance with the approved plans. 
 
26. Asset Protection Zone (APZ) 
 

At the commencement of building works and in perpetuity, the entire property must be 
maintained as an inner protection area (IPA) as outlined within section 4.1.3 and Appendix 
5 of 'Planning for Bush Fire Protection 2006' and the NSW Rural Fire Service's document 
'Standard for asset protection zones. 

 
Reason: To provide sufficient space and maintain reduced fuel loads to ensure radiant 

heat levels of buildings are below critical limits and to prevent direct flame 
contact with a building. 

 
27. Water and Utilities with regard to bushfire protection 
 

Water, Electricity and gas services are to comply with section 4.1.3 of ‘Planning for Bush 
Fire Protection 2006’. All above ground water and gas service pipes external to the building 
are required to be metal, including and up to any taps. 

 
Reason: To ensure compliance is achieved with Planning for Bushfire Protection. 

 
28. Landscaping with regard to bushfire protection 
 

Landscaping to the site is to comply with the principles of Appendix 5 of 'Planning for Bush 
Fire Protection 2006'. 

 
Reason: To ensure compliance with Planning for Bushfire Protection 2006. 
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29. Procedure for the removal of trees 
 

During the physical removal of the approved tree/s to be removed, the following shall be 
adopted at all times: 

 
a) Tree removal shall be conducted by licensed and qualified arborists or tree removal 

contractors. 
b) Tree removal personnel shall inspect the crown, foliage and trunks of trees that 

require removal immediately prior to any felling to investigate the presence of 
Koalas.  If a Koala is detected, the tree and no other surrounding trees shall be 
cleared until the animal has dispersed of its own free will from the area. 

c)  Removal of approved trees shall be conducted using dismantling and lowering only 
(or other appropriately sensitive techniques) and in a manner that protects trees that 
are to be retained on and adjacent to the land. 

d) Removal of approved trees shall be conducted in a manner that avoids the 
movement of machinery in the root zones of trees that are to be retained. 

e) Any damage to trees that are to be retained during the construction of the 
development shall be reported immediately to Council’s Tree Management 
Officer.  Remediation or repair actions identified by this officer shall be conducted on 
the land to assist minimise the harm associated with any such damage. 

 

Trees and vegetation removed from the subject land shall be commercially re-used (logs or 
mulch), used in site landscaping (as mulch or edging or cover for terrestrial fauna) or 
retained and utilised by the occupier of the lot for the purpose of fuel for internal wood 
combustion heaters or stoves.  Windrowing and pile-burning shall be avoided, except with 
the consent of the NSW Rural Fire Service. 

 

Reason: To protect significant trees and minimise the impacts of the development on 
native vegetation. 

 

30. Management of Trees to be retained 
 

The construction of the approved development (and associated works) shall be conducted 
in a manner that avoids impact, harm or removal of trees that (as required in these 
conditions) are to be retained. Stockpiles, machinery and equipment shall not be used or 
placed in the root zones of trees that are to be retained.  Landform modification (cut/ fill) 
shall not occur in the primary root zones of trees that are to be retained. 

 

Those trees that are identified to be retained as specified in these conditions shall be 
protected from direct and indirect harm associated with any aspect of the approved 
construction.  These trees can be pruned (with pruning in accordance to the relevant 
Australian Standard) and monitored by the occupier of the land for safety and health. 

 

No trees outside the area of the subject land shall be harmed or removed and such trees 
shall be retained in their present state.   

 

Retained trees shall be managed in accordance with the relevant instruments and 
legislation. 

 

Reason: To protect trees that are required to be retained. 
 

31. Vibrating compaction rollers 
 

Vibrating compaction rollers must not be used unless a report prepared by a qualified 
geotechnical engineer has been submitted to and approved by the certifying authority 
which demonstrates that such use will not result in adverse structural impacts to adjoining 
properties. 

 

Reason: To avoid damage to adjoining properties from vibration impacts. 
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PRIOR TO THE ISSUE OF AN OCCUPATION CERTIFICATE 
 
The following conditions must be satisfied prior to any occupation or use of the building: 
 
32. Works to be completed 
 

The building/structure or part thereof must not be occupied or used until an interim 
occupation/final occupation certificate has been issued in respect of the building or part. 

 
Reason: To ensure compliance with the development consent and statutory 

requirements. 
 
33. Stabilisation of site surface 
 

Prior to the issue of a Final Occupation Certificate, the site shall be landscaped with all 
disturbed ground being stabilised to prevent erosion to the satisfaction of the Principal 
Certifying Authority. 

 
Reason: To prevent erosion and impacts on adjoining sites. 

 

34. Sealed driveway in accordance with approved Driveways Level Application 
 

Prior to the issue of a final occupation certificate, a driveway must be constructed from the 
edge of the road formation to the property boundary in accordance with the approved 
Driveway Levels Application.  Written confirmation from Council must be obtained stating 
that the constructed driveway is to Councils' satisfaction. 

 

Reason: To ensure suitable vehicular access to the development. 
 

35. Internal driveway in accordance with the approved plans 
 

Prior to the issue of a final occupation certificate, a driveway must be constructed from the 
property boundary to the proposed car spaces in accordance with the approved plans. 

 

Reason: To ensure suitable vehicular access is provided to the development. 
 

36. BASIX Compliance 
 

Prior to the issue of a final occupation certificate, all of the required commitments listed in 
the BASIX certificate must be fulfilled. 

 

Reason: Prescribed condition under the Environmental Planning and Assessment 
Regulation 2000. 

 

37. House numbering 
 

Prior to the issue of a final occupation certificate, the street number must be displayed at 
the main driveway entrance approved for the property.  The street number for this property 
is 65. 

 

Reason: To ensure proper identification of buildings. 
 

38. Bushfire mitigation requirements 
 

Prior to the issue of an interim occupation certificate, the following bush fire mitigation 
requirements must be incorporated into the completed development: 

 

The southern, eastern and western elevations and the entire roof (except as modified 
under the following condition) shall comply with Sections 3 and 8 (BAL 40) Australian 
Standard AS3959-2009 'Construction of buildings in bush fire-prone areas' and section 
A3.7 Addendum Appendix 3 of 'Planning for Bush Fire Protection'. 
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The northern elevation and those parts of the eastern and western elevations that are 
shielded from the southern hazard shall comply with Sections 3 and 7 (BAL 29) Australian 
Standard AS3959-2009 'Construction of buildings in bush fire-prone areas' and section 
A3.7 Addendum Appendix 3 of 'Planning for Bush Fire Protection'. 

 
Roofing shall be gutterless or guttering and valleys are to be screened to prevent the build-
up of flammable material. Any materials used shall be non-combustible. 

 
All new fencing shall be non-combustible. 

 
Please note: Where the deck to the southeast corner of the dwelling is constructed of 
non-combustible materials the entire dwelling may be constructed to BAL 29 requirements 
 
Reason: To improve bush fire safety. 

 

39. MidCoast Water Certificate of Attainment 
 

Prior to the issue of a final occupation certificate, a certificate of attainment from MidCoast 
Water, stating that satisfactory arrangements have been made for the provision of 
MidCoast Water Services to the development, must be submitted to the principal certifying 
authority. 

 

Reason: To ensure suitable water and sewage disposal is provided to the development. 
 

40. Stormwater drainage work 
 

Prior to the issue of a final occupation certificate, stormwater must be disposed of in 
accordance with the approved stormwater drainage plan. With the following amendments: 

 

i. The dispersion trench is to be located on the 17.0m AHD contour. 
 

Reason: To ensure compliance with the development consent and statutory 
requirements. 

 

ONGOING USE 
 

41. Asset Protection Zone (APZ) 
 

The entire property must be maintained in perpetuity as an inner protection area (IPA) as 
outlined within section 4.1.3. and Appendix 5 of 'Planning for Bushfire Protection 2006' and 
the NSW Rural Fire Service's document 'Standards for asset protection zones'. 

 

Landscaping to the site is to comply with the principles of Appendix 5 of 'Planning for 
Bushfire Protection 2006'. 

 

Reason: To provide sufficient space and maintain reduced fuel loads to ensure radiant 
heat levels of buildings are below critical limits and to prevent directed flame 
contact with a building. 

 
 
 
 
 
 
Lisa Schiff 
Director 
Planning & Natural Systems 
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ANNEXURE 
 

A: Site plan and Elevations 
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